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Harvard Names Sacks Terms WLA C harge
Of Male Bias ‘Groundless’

'70 Grad First

Woman Dean

Jeanne Charn Kettleson 70
was named Monday by the Har-
vard Corporation to be Assistant
Dean of the Law School and Di-
rector of Administration for
Clinical Programs. Kettleson will
fill a newly created position “in-
tended to strengthen clincial pro-
orams here” said Dean Albert M.
Sacks.

The new position is essentially
one recommended by a report of
the faculty committee on clinical
legal education last spring.

(Continued on Page 3)

By David J. Cocke

In response to a complaint by
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Soberman

Dean Albert M.

Hub Police Hit Court Nominees;
Two of 29 Are HLS Teachers

By Gary L. Rubin

Amid considerable fanfare and
official ballyhoo, Governor Fran-
cis W. Sargent has nominated
29 men and women — including
two teachers at the Law School
— to fill some of the 38 judicial
vacancies created when voters
approved a constitutional amend-
ment requiring that state judges
be retired at the age of 70.

Among the nominees are
(eaching Fellow John C. Crats-
lay and Lecturer David S. Nel-
on, and 11 graduates of the Law
ochool. The 29 nominations are
2xpected to be confirmed by the
Governor’s - Executive Council
during the next several weeks.

But a Boston policemen’s group
is threatening to counter the
Governor’s appointments with a
constitutional amendment of its

(Continued on Page 5)

two women law students of al-
leged sex discrimination by the
Law School in violation of the
1964 Civil Rights Act, Dean Al-
bert M. Sacks labeled the claims
“oroundless” and “unjustified” in
an interview with the RECORD
earlier this week. Sacks specifical-
ly refuted every al'egation in the
complaint and maintained that
the charges would make it
“harder rather than easier to re-
cruit more women to come to the
Law School.”

The two women, Alice W. Bal-
lard, 3L and Rosalind A. Lazarus,
3L, filed their complaint on be-
half of the Women’s Law Associa-
tion with the director of the Office
of Civil Rights in the Department
of Health, Education and Wel-
fare. That office is in charge of
enforcing Title I1X of the Civil
dights Act, which prohibits sex
diserimination in schools receiv-
ing Federal assistance.

Since the charges were filed
Lazarus has become a special stu-

(Continued on Page 2)

Freund Defends Court Plan

By Daniel M, Taubman

One month after a blue-ribbon
committee of law professors and
practicing lawyers recommended
the establishment of a National
Court of  Appeals to ease the
mounting caseload of the Su-
preme Court, the g.oup’s chair-
man defended the proposals in the
face of mounting eriticism.

In an exclusive interview with
the RECORD, committee chairman

and Loeb University Professor

Paul A. Freund noted that “any
new departure is bound to pro-
duce initially some resistance. 1
would hope that after more reflec-

tion people would come to agree

with the committee’s proposals.”
1 he proposals, officially titled
“Federal Judicial Center Report

of the Study Group on the Case-
load of the Supreme Court,” have

(Continued on Page 12)



B BGie: Charoes of Sex Bias

(Continued from Page 1)

dent at Georgetown University
Law Center, but she will receive
her degree from Harvard in June.

Neither Sacks nor the WLA
representatives have heard from
HEW since the complaint was
filed on December 19. A spokes-
woman for the local bureau of
the Office of Civil Rights said
Monday that her office had not yet
received a copy of the complaint,
which would normally be for-
warded from the Washington
headquarters for an investigation.

Ballard explained that the com-
plaint was the result of a talk be-
tween WLA representatives and
Gwen Gregory, a Washington
lawyer in the Office of Civil
Rights, concerning the perimeters
of a possible complaint under
Title I1X. “There were a number
of things we could have added,”
said Ballard, “including the way
women are treated here, but we
were limited to only those things
that the statute would cover.”

The complaint charged the Law
School with admissions practices
that give greater weight to the
scholastic performance of gradu-
ates of all-male and predominate-
ly male schools which were the
source of most admissions In
the past; recruitment activities
that depended in the past upon re-
lationships with male and predom-
inantly male undergraduate insti-
tutions, and a failure to compen-
sate for these past practices;
“near exclusion” of women from
the faculty; and virtual” exclu-
sion of women from ‘“positions of
responsibility in its administra-

Sacks responded to the charges
in detail. With regard to the al-
legations of discrimination in ad-
missions he said, “One point that
they made was that we weigh col-
lege records according to our ap-
praisal of the college. That is true,
we do. They infer from this that
women are at a disadvantage.
That is not true. Women’s col-
leges as a group are not appraised

2

as poorer than men’s colleges.”
The Dean noted that specific in-
formation about college evalua-
tion could not be made public, but
that it would be available to an
investigator from HEW, He was
confident that it would show no
diserimination.

“As for recruiting, we could cut
back on our overall efforts. But
it was desirable and appropriate
to focus our efforts to attract ra-
cial minorities and women to the
Law School.” He noted that the
administration has afforded op-
portunities to student organiza-
tions, including the WLA, to do
recruiting, and “within reasonable
limits, has subsidized it.” For a
number of years, the WLA took
advantage of this opportunity, he
said, but these efforts have
tapered off substantially in the
last vear from ““44 visits last year
to six this year.”

Women Seek Redress
For Past Discrimination

Faculty selection, he said, was
“sex-blind in terms of any stand-
ard.” He noted, however, that the
percentace of women available
(i.e., law graduates who are wom-
en) “creates a ceiling” much be-
low the percentage of women iIn
the general population. “While we
have generally focused on gradu-
ates of the Harvard Law School,
which did not admit women until
1951, for our faculty, we certain-
ly don’t limit our selection to this
eroup.” He pointed out that the
faculty made a special canvass of
all law teachers who are women
and “sought out all possible candi-
dates, graduates of this and other
schools, women already in teach-
ing, in private practice, in govern-

ment, and anywhere else we could
reach them.” He noted that “In
deciding whom to appoint we In-
tend to apply identical standards
to men and women,

“Finally, in terms of adminis-
tration, they say there are wvir-
tually no women administrators
in the School. This is unfair to a
number of people who are doing
some very important work,” he
sald. Without naming names he
alluded to women in the place-
ment, registration, and financial
aid departments. “And in fact the
two complainants knew of the
pending appointment [of Jeanne
C. Kettleson as Assistant Dean]
before any inkling of a complaint
and expressed great enthusiasm
for it.”

Ballard said she was confident
that when the HEW investigators
“look through the facts and fig-
ures they will find evidence of dis-
crimination.” She admitted that
the charges depended heavily
upon the Title IX mandate to cor-
rect for past discriminatory acts
rather than merely to eliminate
present illegal procedures. “Under
the guidelines,” she said, “if you
did more for one group In the
past, vou have to do more for the
other in the present.” She added,
“We are very disappointed in
Harvard’s affirmative action pro-
gram.”

Ballard and a number of WLA
members contacted by the RECORD
noted that the complaint was de-
signed to put pressure on the
School to continue its efforts to
eliminate discrimination. “This is
just part of an ongoing institu-
tional battle,” said Ballard, “We
have to push harder and ftry
harder, because we won’t be here
in 10 years. They [the adminis-

(Continued on Page 4)
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December Bombing of N. Vietnam

Provokes Facul’ty' Protest Petition

By Paul D. Gutierrez

In protest of the Nixon Ad-
ministration’s resumption of the
bombing of North Vietnam in
December, 32 members of the
Harvard Law School faculty
signed an open letter denouncing
the action as an unjustified re-
sort to violence.

The drive, spearheaded by Pro-
fessor Stephen G. Breyer, con-
tained the faculty’s request to
Congress to condemn the bomb-
ing. In addition it called upon
Congress to vote to cut off fund-
ing of the Indo-China war. The
letter expressed both ‘“shoeck”
and ‘“revulsion” at the Nixon
tactic as “undermining the hu-
mane values upon which both the
nation and its universities were
founded.”

Professor Breyer stated that
the move to circulate the letter
began in the Faculty of Arts and
Sciences. He said the letter was
modified slightly by Professors
Paul M. Bator and David L.
Shapiro before being presented to
the Law School faculty.

The one-day drive recelved
overwhelming faculty support,
and signatures were readily ob-
tained. Said Professor John P.
Dawson, one of the signers of the
letter, “It seems inconcelvable
that anyone in his right mind
wouldn’t sign it.”

Breyer said that copies of the
letter and the signatures were
sent to both Massachusetts Sena-
tors Edward M. Kennedy and
Edward W. Brooke.

The letter was signed by the
following faculty members:

Paul Bator, Derrick Bell, Gary
Bellow, Stephen Bernardi, Ste-
phen Breyer, Victor Brudney,
Abram Chayes, Morris Cohen,
Vern Countryman, John P. Daw-
son, Alan Dershowitz, and John
Kly.

Also, Richard Field, Roger
Fisher, Charles Fried, Sheldon
Glueck, Charles Haar, Philip
Heymann, Duncan Kennedy,
Lance Liebman, Louis Loss,
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Diane Lund, Frank Michelman,
Lloyd Ohlin, Oliver Oldman,

Frank E. A. Sander, Austin
Scott, David Shapiro, Alan
Stone, Donald Trautman, Lau-

rence Tribe, Donald F. Turner,
and James Vorenberg.

Woman Selected
As Asst. Dean

(Continued from Page 1)

Kettleson will be the first wom-
an to hold the rank of dean at the
Law School. Her appointment
comes in the wake of charges by
members of the Women’s Law As-
sociation that the Law School
“has virtually excluded women
from positions of responsibility
in its administration.”
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Jeanne Charn Kettleson

The new dean, who is expected
to begin her duties in February,
is presently an attorney with the
Massachusetts Law Reform Insti-
tute. She worked for the Cam-
bridge Legal Assistance Organi-
zation (CLAQO) while a student
here.

Also named to a new position
in the Law School administration
was James N. Bierman ’70, who
will be Associate Director of Ad-
missions. Bierman, a graduate of
Washington University, is pres-
ently a member of the Washing-
ton, D.C. law firm of Hogan and
Hartson.

Council Votes |
'Not To Endorse

Mandatory P/F

The Law School Council voted
9-7 against a motion to endorse
implementation of mandatory
pass/fall grading for first-year
students at its meeting Decem-
ber 18 The vote came after a
sharp and sometimes acrimonious
debate in-which the motives of
the Committee on First Year
Evaluation and Related Matters
were challenged by students who
favored the motion.

The debate in favor of the pro-
posal was led by David W. O’Con-
nor, 2L, who stated that the sub-
ject of pass/fail grading had
received sufficient attention iIn
the recent past to eliminate the
need for further consideration by
the Council. He claimed that a
counter-proposal to create a
Council committee to study the
matter and report back to the
group In February was useless
and would interfere with efforts
to secure changes in the grading
system for the current year.

Professor Stanley S. Surrey
suggested that a committee could
channel student input, which he
said the Committee on First Year
Evaluation was very interested
in receiving. O’Connor ques-
tioned whether student input
would have much effect on the
minds of the Committee’s faculty
members.

Althcugh many members of
the Council appeared undecided,
O’Connor forced the motion to
a vote. The students present
split 7-7 and the votes of two fac-
ulty Council members provided
the margin of defeat for the pro-
posal.

Future Council action on the
pass/fail question is uncertain In
the aftermath of the raucous
meeting. From sentiment ex-
pressed after the session ended,
it appeared that some Council
members who opposed the motion
favor some form of pass/fail
grading, but would prefer a
period of time to develop a more
responsive system.




Countryman Challenges War

On the eve of the Vietnam
ceasefire, Professor Vern Coun-
tryman was named counsel for a
defendant charged with violation
of the Selective Service Act, with
directions to challenge the con-
stitutionality of the war, He was
appointed counsel for Charles S.
Gibson, Jr., by Federal Judge
Charles E. Wyzanski ’30.

Countryman was scheduled to
represent Gibson, a conscientious
objector, at a hearing scheduled
for February 5, but he received an
extension to complete study of the
1ssues.

Several students are working to
develop the many challenges sug-
gested at the hearing, including,
“whether . . . changes in the Viet-
nam War and the attitude of Con-
oress toward exercises of Presi-
dential power have so developed
as to alter the constitutional sit-
uation . ..”

Wyzanski also asked for an in-
vestication of whether the meth-
ods of prosecution of the Vietnam
war violate the Nuremberg stand-
ards.

Countryman thinks the cease-
fire in Vietnam “may be of assist-
ance in getting around the politi-
cal question issue” upon which
previous challenges to the war
have foundered.

Countryman was also active re-
cently on another political front
as a cosponsor, along with Profes-
sor Thomas I. Emerson of Yale,
of a petition to abolish the House
Committee on Internal Security.

The petition, signed by 365 pro-
fessors from 94 law schools, 1s
being sent to Speaker, of the
House Carl Albert, and all new
Representatives. |

Formerly . named  the House
Committee on Un-American Ac-
tivities (HUAC), the committee
has investigated alleged subver-
sive activities in the movies, col-
leges, and government.

- The petition calls the commit-
tee “‘a serious danger to freedom
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of expression in America” and
charges that it “serves no useful
purpese in our governmenal struc-
ture.” 754,000 cards in the com-
mittee’s files contain political in-
formation about individuals from
public and investigative sources
and are available to members of
Congress and 25 Federal agencies.

The petition suggests that all
of its legitimate functions should
be carried on by the House Judi-
ciary Committee, and states that
it is not proper for a legislative
body “to investigate and record
the political opinions and associa-
tions of American citizens, and to
use the data so collected to harass
particular points of view which
the Committee does not share.”

‘Only 10% ot 1Ls

Opt For Fall PJF

Although 69 per cent of the
first-year class voted in favor of
mandatory pass/fail grading in a
poll taken last month, only 10 per
cent of the class actually opted to
take their January exams on a
pass/fail basis.

This contrasts with a figure of
292 per cent for last year’s finals
and 20 per cent for 1971.

This year, 2 per cent of the 1Ls
chose the four-category grading
system, leaving 88 per cent who
took traditional letter grades for
Criminal Law and Torts. The
number of students going pass
fail ranged from nine in section Il
to 19 in section IV.

Dean Rébuts

(Continued from Page 2)
tration] have a Gibraltar-like ex-
istence to ficht against us.”

Ballard clarified some of the
charges made in the complaint.
She insisted that Harvard’s past
practices in admitting only men
had created special relationships
between the admissions office and
male-oriented schools to the detri-
ment of women at small, all-fe-
male schools “especially Southern
teaching colleges with a lot of
minority women.” Such a history
of discrimination, she said, made
it more difficult for women *““who
are often hidden from the applica-
tion process” to receive equal
treatment.

In response to Sacks’ statement
that WLA had slowed down its re-
cruiting drive, Ballard said that
“we found out student recruiting
was not the answer. One of the
problems was that Harvard did
not allow us to see only women,
and we often found ourselves
speaking mostly to men. I went
to Bryn Mawr and there were 12
men from Haverford and two
women. I didn’t want to waste my
time convincing men to go to Har-
vard.” The answer, she said, was
for Harvard to adopt a stronger
affirmative action program toward
female applicants and “‘a different

WLA Charges

way to read applications” in order
to eliminate anti-female bias.

In a telephone interview with
the RECORD, Lazarus responded to
criticism from unnamed members
of the faculty who felt that the
complaint was a “cheap publicity
gimmick” and unfair to Sacks
“who has supposedly done such a
good job of dealing with the ‘prob-
lem’. Their saying this,” she said,
“reflects their failure to under-
stand precisely why we filed.
What they don’t understand is
that society has imposed other
standards on Harvard and other
oraduate schools in their relations
with women, as to what consti-
tutes equal access and participa-
tion in all aspects of graduate
school life.

“We went to Sacks last year
with a petition signed by virtually
every woman at the Law School,
asking for a public commitment
by the school for an increase in
the number of women. We ex-
plained that other schools had
made that decision. This was re-
fused.

“They shouldn’t be surprised,”
Lazarus concluded, ‘“that we've
turned to the law to pressure the
school again for that commit-
ment.”’

HARVARD LAW RECOCRD




Sargent’s 29 Judgeship Nominations Spur Police Protest

(Continued from Page 1)

own, charging in a statement last
Saturday that some of Sargent’s
nominees are “immature and
totally inexperienced attorneys.”

According to Jack Bilodeau,
vice-chairman of the DBoston
Police Patrolmen’s Association,
police organizations throughout
the state are planning to circu-
late a petition calling for direct
election of judges rather than ap-
pointment by the Governor.

“T don’t expect we can do any-
thing to stop this set of appoint-

ments,” Bilodeau said. “But
we're looking for fair-minded
judges in the future. Some of

these people are just not experi-
enced enough to sit on the
bench.”

Claiming that “Sargent’s got a
liberal slant on everything he
does,” Bilodeau said the police
are also upset with the nominees
because “some of them have been
involved in anti-police move-
ments.” He declined to identify
the individuals involved.

The police association has be-
gun coordinating its efforts with
a group of state legislators who
have advocated direct election of
judges. Bilodeau estimated that
as many as 1,800 of Boston’s 2,300
patrolmen will be sent petitioning
from house to house, seeking
20.000-25,000 signatures for a
proposed statute or constitutional
amendment which has not yet
been drafted.

A spokesman for the Gover-
nor’s office in Boston told the
RECORD Tuesday, “We're not 1n
a battle with the Boston police,
and we're not seeking a new

breed of judges. There were all
sorts of safeguards to avoid par-
tisan politics in the screening
process, and there is no sense in
which the Governor’'s nominees
are either ‘liberal’ or ‘conserva-

tive.

y 1

John C. Cratsley

Sargent appointed a twelve-
person advisory panel last Au-
gust to interview potential can-
didates for the judicial posts, and
George Putnam, a Boston invest-
ment banker and chairman of the
committee, said that over 1100
persons were screened before
committee recommendations were
sent to the Governor. Sargent
made his 29 nominations from
among 300 names designated as
“acceptable” by the committee.

But while agreeing with the
Governor’s spokesman that “the
people submitted in nomination
are uniformly excellent,” attor-
ney Richard K. Donahue of
Lowell, who was vice-chairman
of the screening committee, told
the RECORD this week that “the
committee exhibited a clear bias
in favor of young people, women,

‘Come Browse At

and blacks. We were making an
obvious attempt to reflect a
cross-section of the general popu-
lation in the courts.”

The police “are making a harsh
judgment without any of them
having had an opportunity to
judge,” Donahue said. “They
just don’t want young people,
and maybe not women, and may-
be they're not too crazy about
blacks either.”

Donahue said the committee
set out to reverse an “unwritten
rule” in Massachusetts that “no
one is equipped to serve on the
bench until he has practiced for
15 vears, and he’s probably im-
mature until he’s practiced for
25.” He added that though the
voters’ intent in approving the
November referendum is unclear,
the committee saw its task as an
opportunity to improve “the sta-
tus of the judiciary.”

Cratsley, who teaches Provi-
sion of Legal Services and Ad-
vanced Clinical Instruction at the
Law School and is a member of
the Massachusetts Parole Board,
said the Governor’s screening
process sought to ‘““test people on
what they’'ve done and how well
they’ve done it, rather than who
they know and their political
affiliations.”

Nominated for a post as
special justice in the Roxbury
Distriect Court, Cratsley, who 1s
31, expects to continue teaching
if confirmed by the Executive
Council. Citing his parole board
experience as a source of insight
on sentencing alternatives and
community-based rehabilitation

(Continued on Page 15)

Boston’s Other Art Museum

We are Graphics 1 and Graphics 2, a Newbury Street art gallery. We sell
signed and numbered original prints by important 20th century artists;

Picasso, Arp, Braque, Vasarely, Calder and Anuszkiewicz to name a few.

Our prices range from $35 to $1600. We are friendly, eager to show you
our beautiful prints and glad to answer your questions, whether you are

" browsing or buying.

Come see us.
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graphics |

168 Newbury Street, ani;ﬁn

266-2475

open Mon. - Sat. 10-6
Shipping Easily Arranged




THE 1973 NORTHEASTERN REGIONAL MEETING OF THE

AMERICAN SOCIETY of INTERNATIONAL LAW

WILL PRESENT A CONFERENCE ON:

THE LEGAL FRAMEWORK
OF U.S. TRADE WITH
COMMUNIST COUNTRIES

FEBRUARY 23-24, 1973
HARVARD LAW SCHOOL
CAMBRIDGE, MASSACHUSETTS

The Harvard International Law Society will host the
Conference, which is co-sponsored by the Boston Bar Asso-
ciation and several Greater Boston law schools. The
Conference will focus on the legal aspects of East-West
Trade from the perspectives of Congressional Restrictions,
Executive Initiatives and Business Negotiating Techniques.
Former Senator Fred Harris and the Harvard Law School's
Harold J. Berman will be the featured speakers.

Panel members will include representatives from legal,
business, academic and governmental circles. Panel | will
examine the history of U.S. restrictions on trade with Com-
munist countries and will bring participants up to date
on current developments, including treaties, Executive
- Agreements, and statutes. Panel Il will focus on the new

. and distinctive role of the Executive branch in making

trade Agreements with Communist Nations. This panel
will include James Mitchell, Department of Commerce,
who was one of the members of the U.S. delegation which
recently negotiated the U.S5.-U.S.S.R. Trade Agreement in

Please direct all communications
and make checks payable to:

Moscow. Panel I, chaired by Professor Jerome Cohen of
the Harvard Law faculty, will explore the legal dimensions
of negotiating with Communist Trade officials. The panel
will direct its discussion to a comparison of the customs
and expectations involved in the negotiating process as
well as the content of contract clauses in the Soviet Union
and the People's Republic of China.

The Conference is open to professionals and students,
as well as other interested members of the general public.
There is a registration fee of $15.00 per person, which
includes the cost of the luncheon on Saturday afternoon,
at which time Senator Harris will address the Conference.
Students will be admitted to the Conference sessions free
of charge but are requested to pay $5.00 (to cover ex-
penses) if they wish to attend the luncheon. In order to
facilitate registration, it is requested that all those inter-
ested in attending detach and submit the form below.

SCHEDULE
Friday, February 23, 1973

5:30-7:00 P.M. — Registration

7:00-7:30 P.M. — Introduction and Keynote Speech by
Prof. Harold J. Berman

8:00-10:00 P.M. — Panel | — Congressional Restrictions
on Trade with Communist Countries: Present & Future

Saturday, February 24, 1973

10:00 A.M.-12 noon — Panel Il — The New Role of the
Executive Branch in East/West Trade
12:30-2:00 P.M. — Lunch — Major Address by former
Senator Fred Harris, Director,
Fast/West Trade Center, Washington, D.C.
2:30-4:30 P.M. — Panel |ll — The Legal Dimensions
of Business Negotiating Techniques with

Communist .Countries
4:30-6:00 P.M. — Social Hour

Harvard International Law Soclety
Harvard Law School
Cambridge, Mass. 02138
Tel.: (617) 354-5581

REGISTRATION FORM

REGISTRATION FEE: $15. per person ($5 for students desiring luncheon; other students: No Charge)

ENCLOSED, PLEASE FIND CHECK FOR §......cooccooisnivuensnsannies
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First-Year Unit Sidesteps Pass/Falil

By Phil Spector

The substantial majority of the
first-year class that favors man-
datory pass/fail grading in the
first year — at least 63 %, accord-
ing to a recent poll —may take
some comfort from the fact that
the Committee on First-Year
Evaluation and Related Matters
is diligent, hard-working, and tak-
ing its mandate seriously. But
the comfort can only stem from
concern about the fate of future
generations of 1Ls, for it appears
virtually certain that the commit-
tee composed of eight faculty
members and four students, will
make no recommendations affect-
ing this year’s 1L class.

For a group which has been

meeting weekly since September

on an issue which has been de-
bated around the Law School for
years, the failure to make any
recommendations for the class of
1975 seems at first glance rather
odd. The RECORD last week inter-
viewed some of the faculty and
student members of the commit-
tee, seeking clarification of what
the committee has done in the
past and what it expects to do in
the future..

. The chairman of the group,
Professor Jerome A. Cohen, was
out of the country and unavailable
for comment, but much of the
committee’s deliberations early
last semester were succinctly
stmmed up by Professor Philip B.
Heymann as “a gigantic false
start.” Committee member Hey-
mann referred principally to
the group’s lengthy debate on
whether to make a change on the
immediately pressing issue of
evaluations for the first semester
of the first year. The change
would have affected only the Jan-
uary 1973 examinations,

In addition to mandatory pass/
fail, the committee considered a
variation suggested by Professor
Paul M. Bator in which the grades
of A+, A, and A- would be re-
corded, while all other grades
would be reported simply as pass
or fail. Ultimately the committee
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decided not to make any quick,
temporary change; Professor
Laurence H. Tribe characterized
the period up until that decision
as one of “very little real sub-
stantive discussion.”

The student members of the
committee disagreed with the
consensus decision of the eight
faculty members to make no first
semester change, believing, ac-
cording to Conor D. Reilly, 1L,
that “any change is preferable to

the present grading system.”
Reilly agreed, however, that
639 of 1Ls

want mandatory P[F

mainly “emotional-type issues”
were considered last semester. Of
those members interviewed, only
Professor Frank 1. Michelman
dissented on this point, saying,
“It’s not clear to me that we
would be much further ahead if
we had foreclosed the January op-
tion at the beginning.” -

During the past two or three
months, the committee has re-
ceived a substantial amount of in-
put on Law School opinion and on
what Heymann called “the major
philosophical views.” A survey of
first-year students in early De-
cember, to which about 709, of
the class responded, found: 699
favoring mandatory pass/fail in
the first semester, while 639, fa-

vored it for the entire first year.
As another means of obtaining
student input, the committee held
an informal open discussion with
students near the end of last se-
mester. Most members inter-
viewed did not feel that the meet-
ing was particularly helpful, but
all emphasized their desire for
more student input, particularly
in the form of written memos.
The committee has also solic-
ited faculty opinionsg on first-year
evaluation. Professors Duncan M.
Kennedy, Morton J. Horwitz, Alan
A. Stone, and others have sub-
mitted memos, and the entire fac-
ulty has been canvassed by the
committee in a search for innova-
tive methods of evaluation, such
as papers or midterm examina-
tions, as part of what Tribe
stressed is the committee’s man-
date to consider more thdn just
grading systems. Finally, the
committee has been investigating
grading methods at other law
schools, particularly Yale.
Some of the strongest attacks
on the committee’s failure to rec-
ommend changes for the current
year come from non-member stu-
dents critical of the present first-
year grading system. David W.
O’Connor, 2L, who led an un-
successful ficht for a mandatory
pass/fail resolution in the Law
School Council, believes that *“the
faculty has made up its mind that
it’s against pass/fail. The profes-
(Continued on Page 13)
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Newsmen, Lawyers Attack Press ‘Cowardice’

By Paul Weiner

As prosecutors throughout the
country continue to threaten re-
porters with jail for refusing to
break confidence with their
sources, the American press “now
faces the tip of a very ugly and
dangerous iceberg,” said Alan M.
Dershowitz, Professor of Law,
last Saturday as he began a
panel discussion of “The Press
and First Amendment Rights.”

The panel members, three law
professors and three working
journalists, blamed the press it-
self as often as the administra-
tion for its current dilemma,
criticizing journalists’ excessive
dependence on government
sources and the lack of support
by media owners for indepen-
dence and initiative on the part
of yeporters.

The discussion was sponsored
by the Harvard Crimson as part
of its 100th anniversary celebra-
tion, and many of the panel mem-
bers were former editors of the
Crimson.

“The dangers are as great
from within as from without”
the media, declared J. Anthony
Lukas, contributing editor of
More, A Journalistic Review. He
charged the management of the
press with “internal restraint
and at times outright cowardice.”
The Pulitzer Prize winner and
former New York Times reporter
scored the press for its failure to
do sufficient investigative report-
ing and for its excessive depend-
ence on government sources who
might turn silent “because you
rubbed their noses in it a little
veqte'rday The dependence on
sources in the Nixon Administra-
tion ¥ so great that this fear
mustipperate n every reporter.”

Ste%hen R. Barnett ’62, Profes-
sor of Law at the University of
California at Berkeley, accused
the Administration of “not a
blunderbuss attack, but a careful
effort to separate the interests of
the owners of the media from
those of the journalists.” The
former law clerk to Associate

—— - — - T—
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Justice William Brennan pointed
out that the White House had
supported the Newspaper Preser-
vation Act, which allows compet-
ing newspapers to combine print-
ing operations without violating
the antitrust laws, and appoint-
ments to the Federal Communica-
tions Commission which were
“probably cleared by the indus-
try” at the same time that it was
so loudly inveighing against bias
in the news. He called for “an
effort by the journalists not only
against the government but
against the owners of the media”
to preserve a free press, stressing

U.S. press faces
'tip of the iceberg’

individual “whistle-blowing” at
news “brown-outs” and the need
for collective bargaining agree-
ments guaranteeing the report-
er’s independence.

Professor Hiller B. Zobel 59 of
the Boston College Law School
cast doubt on the common as-
sumption that without a journal-
ist’s privilege, the press would be
prevented from uncovering im-
propriety by government officials.
‘“People in government with in-
side information very frequently
don’t care whether their name is
used or not when they go to the
press.”’

Zobel also questioned the wis-
dom of granting reporters an ab-
solute privilege not to reveal their
confidential sources. Discussion of
such a privilege in academic cir-
cles “tends to be automatically
white hat, black hat” but “there
are going to be times wh'’en a good
guy will want a journalist to
talk.” He questioned whether the
privilege should apply in the case
of an alleged murder by “a mem-
ber of a motorcycle hell squad”
or in a case where the journalist’s
testimony might be necessary to
exonerate a defendant. The for-
mer Crimson editor asked
whether the reporter should
“own” the privilege or whether

the source should have the discre-
tion of permitting the reporter to
breach his confidence.

Dershowitz agreed with Zobel
that “it should be a privilege of
the source” but noted that “he
can simply reveal” whatever he
told the journalist in confidence
directly to the court, should the
source so wish. He also recog-
nized the “distinction between the
covernment seeking information
and the defendant seeking infor-
mation.”

Dershowitz scored the govern-
ment for its “pincers” attack on
freedom of information, by trying
to squeeze more information out
of journalists, while at the same
time moving to protect its own
members from interrogation by
the press or Congress., Neverthe-
less, he pointed out that courts
and legislatures might be leery of
creating a privilege for journal-
ists so long as they, unlike doctors
and lawyers, are not governed by
a code of ethics with means of en-
forcement.

Sanford J. Ungar, staff re-
porter for the Washington Post,
doubted that dependence on
sources 1is greater now than in
earlier administrations. ‘“The
press was very successfully used
during the Kennedy and Johnson
administrations,” said Ungar.
“The press in the United States
has in many ways performed a
Pravda-like function.” “It ought
to be the publisher who refuses to
turn over the tape and the pub-
lisher who pays the penalty,” sug-
gested the author of The Papers
and the Papers, a study of the
Pentagon Papers case.

Irvin M. Horowitz, Assistant
National News Editor for the
New York Times, criticized the
administration for attempting to
destroy the credibility of the
“leftist, liberal, pinko” Eastern
dailies and in general, ignoring
the press. “One of the two candi-
dates in the past election didn’t
give a damn whether the press
existed or didn’t exist.”
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Dining: South of Sears

The Sated Gourmet: Strollin

By Mark C. Rutzick

Waverly Root of the New York
I''mes had to travel to Lyons,
France to enjoy the greatest meal
of his life, a gastronomic adven-
ture of epic proportions. But has
his palate ever been tempted by
the wonders of a Roy Rogers
roast beef platter, or ravioli from
the College Grill, or franks and
sauerkraut from the Midget ?

For indigents, stay-at-homes
and those who missed their flight
to Lyons over semester break, we
present in brief form (but per-
haps not unduly 80, in some cases)
a compilation of gourmet delights
avallable closer to home. This
week we venture north along
Mass. Ave. from the Law School
to Porter Square. In future weeks
we will explore the even more
diverse pleasures of the Harvard
Square area, and beyond. And
Waverly Root take note — 1f you
ever come to dine in Cambridge,
instead of tripe and Beluga, you
may be eating your words.

For purposes of abbreviation,
s refer to quality of food, and
+’s to what Gael Greene of New
York Magazine calls “ambiance”:

Bit O’ Gloucester ** + 1651 (in
the Holiday Inn). It owes its ex-
istence to the fact that every
Holiday Inn has to have a restau-
rant; it’s eternally three-quarters
empty, though this doesn’t seem
to help the service, which varies
wildly. The portions are rather
small, and the quality only fair for
the money. $6.

Chez Jean *** + 4+ 4+ 1 Shepard
St. This is probably the best
kitchen on the Avenue, and one
of the best in Cambridge, though
perhaps not great by New York
standards. Two dimly-lit rooms
provide a tranquil atmosphere to
forget about the world for a
couple of hours over duckling
Curacdo, seafood casserole grati-
nee or honeless breast of chicken
(all recommended, and the latter
two highly). The onion soup is
sharp and tangy, but the salad a
bit bland. The wine list is small
and not cheap, but for these days
not exhorbitant: g good 1970
Pouilly-Fuissé was $7 the bottle.
Be warned though, this place will
cost you. $7 (without wine).
Closed Sundays.

College Grill * +, The Grill is, T

Suppose, an Italian restaurant.

Chez Jean: ‘Forget about the world
over duckling Curacao’

both reflect nothing more than
relative, subjective Judgment, The
prices indicated are for a reason-
ably complete, average dinner
without liquor, tax, or tip. All ad-
dresses are Mass, Ave., except
where otherwise stated,

Roy Rogers Family Restaurant
(that’s what it’s called) 14* 1 +
1613. Home of the fabled “Trig-
ger burger”, and much more.
Amazingly, every item tastes the
same, including the soybean
shakes. But the service provided
by all those less-than-nubile 14-
vear-old counter girlg 18, you must
admit, fast, Franchised by Nix-
on’s favorite fast-food man, J.
Willard Marriott. $1.
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This suggests that its specialties
should be Italian dishes. Regret-
tably, it has no specialties. Pass-
able veal cutlets parmigiana and
veal zingara are the best it can
do, and the grease usually man-
ages to outdistance the flavor
even in these, Its non-Italian of-
ferings are equally mediocre, The
service has improved in the past
year from bad to fair. $2.50,

Natalie’s *14* 1672, This at
least looks like a nice place to eat.
Candlelight and crowded tables on
two levels will help you enjoy a
meal despite only fair Italian food,
if’ you're in the right mood. The
boneless chicken parmigiana with
spaghetti is a good buy; the veal

g Up The Avenue

rather expensive. $3.50. Closed
Sundays.

Acropolis ** + 4+ + 1680. Good
Greek food at moderate prices, in
a relaxed but vibrant atmosphere,
with incredibly efficient service.
Best features on the small menu
are the shishkebob Acropolis,
roast lamb, and Calimari squid.
Both the baklava and the flogara
(custard in g pastry shell) are
Irresistible desserts. The Zorba-
type music on the stereo never
seems to inspire the choreo-
graphic response it deserves. $3.

Charlie’s Beef and Beer House*
Y2 +. The less said the better
about this dreary spot. The menu
offers Italian, Greek, and Amer-
ican food at low prices and quality
to match. An abomination. $1.50.

Varsity Sub and Pizza Shop 14 *
Y2+ 1691. Oddly named because
1t serves no pizza, this place does
offer decent cold subs at low
prices. $1. Closed Mondays.

Mustard Kup, We can only report
its obituary., Badly damaged by a
December fire, it apparently will
not re-open, So it goes, |

Harvard House of Pizza 1706, In
a corner formerly occupied by a
forlorn Chicken Delight, a new
sub shop (for take-out only)
arises like a Phoenix. Because it
will be opening this weekend, it
1s, as they say, beyond the scope
of review,

Midget * 15, + 1712 The Midget
has atmosphere like the Stage
Deli in New York, except with no
famous people or history (which
is to say no atmosphere at all).
The food varies from fair to bad,
and service is always miserable.
But I would forgive them if they
changed their “Law School Spe-
cial” into g baloney sandwich, cut
both ways. $3.50. '

Tower of Pizza 2% b+ 1728,
Like its namesake, it ig leaning —
toward an award for worst pizza
I’ve ever had (and that’s saying
a lot). It’s a profoundly bad eat-
ing' experience, but it is open late.
$2.
(Continued on page 13)




The End of the Tunnel

The war is over. The conflict that began when the present
graduating class was 1n high school, that carried us thrc-ugh. college
on a tidal wave of sit-ins, protests, demonstrations, rallies and
petitions, that brought us into law school in a never-ending cascade
of official lies, cover-ups, credibility gaps and lame denials of popu-
lar will, around which our entire adult lives have been oriented, 1c=,
finally over. But the legacy of distrust and ill will created by this
barbarous affair lives on, providing yet one more tragedy in a decade

filled altogether too much with tragedy, and too little with joy. |
For the American people have been denied even the catharsis

of a celebration at the end of this sad era. Even in bringing peace,
Richard Nixon poisoned our senses with lies and retaliatory murder,
and the satisfaction we might have felt three months ago has been
swept away.

Nixon deserves credit for ending the war today rather than
tomorrow, but this is a far cery from approving his continuation of
the killing for four years in order to effect his own peculiar kind
of negotiated agreement. The price ot his delay in ending the war
can be measured in human blood, and the dead will not enjoy “peace
with honor.” But neither can we bring back the dead with recrimi-
nations, so at least let us savor the end of the war we've hated for

so long. It feels good to be free.

Nixon’s Aectivists

To what ends will President Nixon not go to thwart the will of
the people, unbalance Constitutional government, and shackle the
hands of the police power of the states? The decision in Roe v. Wade,
banning state restrictions on abortion during the first three months
of pregnancy, suggests that judicial adventurism may now run
rampant, destroying what little is left of America’s law and order.

Three of the President’s nominees, Justice Harry A. Blackmun,
who wrote the opinion, Chief Justice Warren E. Burger, and Justice
Lewis F. Powell, Jr., went beyond overturning state law and came
close to writing a whole new manual of hospital procedure. Must
évery emergency room doctor now have three lawyers walking beside
him expounding Constitutional law as he makes his rounds?

How cannily the President went about appointing these three
ultraliberal judicial activists to the Court while he himself spoke
out for “the right to life of literally hundreds of thousands of unborn
children.” If only he could have set aside partisan politics long
enough to nominate at least a few “strict constructionists.”

- Our only hope now lies with the community of legal scholars,
whose derision and scorn will no doubt condemn this outrageous
decision to well-merited obscurity, as they have done with Marbury
v. Madison, Brown v. Board of Education, and Miranda v. Arizona.

Fenno

Fenno stepped out of Harkness Com-
mons. The grass, still brittle from
the frozen snow, was like a mat of
delicate crystalline spines. Fenno in-
haled a gigantic breath, filling his
lungs to overflowing with the moist
air. Then with the exploding force of
months of academic pressure he
shouted, “THANK GOD!!” and his ery
echoed off the dorms as the words
burst from his lips and swirled about
the quad in a smoky vapor. Fenno
smiled and headed back to his room.
Exams were over.,

Fenno relished his emotional release
and felt as though a great number of
law professors had just stepped off his
chest. He reached his room and fol-
lowed his traditional ritual of taking
his case books and carefully placing
them in his “COMPLETED?” file. Gh
happy day!

Fenno was certain that, through his
good study habits, his diligence and his
reliance upon Gilbert’s Outlines, he had
succeeded in avoiding the Harvard
Law Review yet another time,.

In his brief moment of glory, Fenno
couldn’t help feeling that behind him
lay a battlefield strewn with the car-
casses of Administrative Law, Torts,
Corporations and a great number of
other academic soldiers that the Law
School had pitted against him. And
still he goes on, Fenno thought, “where
do we get such men?!”

Somehow, Fenno began to reminisce,
it wasn't really that difficult. He
flipped through the pages of the fallen
enemy; its leaves were covered with

multicolored battle scars, evidence of a

bitter struggle. Just think, Fenno

imagined, what benefits would have
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been gained had 1 attended classes
with this old soldier, What morsels of
madness could have been gained by
heeding the words of the prophetic
general of Family Law. Fenno smiled.
The heights of academia were perhaps
not as impregnable as he had thought.

But then, the feeling was gone, The
mood of triumph had disappeared.
Fenno reached down and picked up the
schedule of classes for next semester,
He sighed the deep mournful sigh of
the Fenno we used to know. Shrugging
his shoulders in sadful resignation, he
thought, let’s see, 1 could take Inter-
national Business Problems or Securi-
ties Regulation. Then again I could
take. . . .
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Letters to the Edltor of The RECORD

I{ennedy Cr1t1clzed g

To the Editor:

Glenn Stover’s tribute to Duncan
Kennedy should be balanced by the
views of one who did not react so
favorably to Kennedy’s class in Con-
tracts last year.

My assumption is that the Law
School and its faculty are exploitable
assets to give the means by which 1
can accomplish future goals (as yet
rather undefined). Therefore, my con-
cern as a student is useful professional
output from a teacher. I feel I did not
get this from Kennedy.

In his rejection of the hollowness of
harsh Socratic teaching, Kennedy has
gone past some appropriate midpoint
of balanced teaching to an extreme
where indulgence of the student has
replaced tyranny over the student. To
me both extremes offer a cop-out for
the teacher by placing the major
burden of understanding on the stu-
dent. Dialogue is replaced by mono-
logue, in response to the teacher’s com-
mands in one extreme and to the
student’s feelings in the other.

Many times getting the “gut re-
action” of my classmates was very
helpful in understanding ramifications
of a case. But we, not Kennedy, were
doing most of the work and I rarely
felt our work was getting us some-
where.

Class after class 1 walked out feel-

ing helplessly adrift in a sea of re-:

actions, knowing that somewhere there
was a lifeboat of more structured

analysis.

When the midyear trial exam
showed that there at least Kennedy
rewarded rigorous analysis over gut
reactions, I finally bought Corbin to
learn some law. And thanks to 10
days exclusively in Corbin’s company,
I' did reasonably well on the final.

I fail to see how creating confusion
which then drives students to external
alds is successful teaching. It is nicer
to one’s ego in class, that is true.
But at some point one must come to
grips with the fact that others do not
exist to serve one’s ego needs.

One does not overcome American
Society’s failure to provide satisfactory
ego-identities through a constant
search for the perfect father-substitute
as an author figure, The odds appear
much better that self-accomplishment
according to fixed standards will bring

JANUARY 26, 1973

more lastmg satisfaction than partici-
pation in a forum where one can rest
secure In the feelings of the moment,
protected from harm by the idealized
father.

Stephen B. Young, 2L

- « « and Praised
To the Editor:

I found the article in the December 1
1ssue on Professor Duncan Kennedy’s
teaching methods most interesting and
I commend it to the Law School fac ulty
for serious consideration.

As a student in “Bull” Warren’s 1st
year Property class, and other faculty
members of that era, I had my share
of the “tyrant” type of professor.
(However, I know that underneath the
“Bull” had a heart of gold.) 1 believe
there is some value in a 1st year stu-
dent having one or two courses taught
in this fashion.

But I also had “Gentleman Joe”
Warren, who was more of the Duncan
Kennedy type, for Property II, 1 am
confident I learned considerably more
In his course than I did in the “Bull’s.”
I believe it would be well for his style
of teaching to increase among the
faculty at the Law School.,

Grissim H. Walker ’43 (’46)
Sarasota, Florida

Rigorous Training

To the Editor:

Re: Mr. M. Rutzick and his article
“In Defense Of the Socratic Method”
In your issue of December 8, 1972.

It was certainly about time for an
article making clear that the Law
School should not seek to be a Cam-
bridge Branch of the Club Mediterra-
née. The Law School was, and I hope
remains, a training ground for lawyers.
That training is often rigorous and
rightfully so. The school’s highest
priority must be to improve the ability
of its students to think clearly and
speak effectively under pressure.

I may not always have liked being
called on, particularly when the best
answer | had was ‘“unprepared.”
Nice leisurely rap sessions may have
been more fun and more relaxing.
Then again, so would long strolls
through the woods. Each has its place,
but if the goal is to learn to serve
clients in the real world — whether
Wall Street bankers or disadvantaged
minority groups — then legal training

without pressure would be akin to
surgical training on Barbie Dolls.

David 1. Faust ’64

New York

Unhappy with Poll

Gentlemen:

I am enclosing a copy of the Har-
vard Law RECORD which shows that a
poll of both students and professors

reflected that McGovern was favored
by 83% of those polled.

In another mail was a request for
contributions to Harvard. My position,
plainly stated, is as follows: Were I
to make a contribution, it would not
be to any school where MeGovern
would win a poll of both students and

professors by 83% over any other
candidate, especially over Richard
Nixon.

Is there something wrong with the
philosophy of Harvard and those things
being taught which will permit such a
state of affairs? IDDoes Harvard no
longer teach the free enterprise sys-
tem? Is it now totally dedicated to
the extreme Socialistic approach of
division of wealth supported by Mec-
Govern?

Usually I am optimistic about the
world. This poll, reported in the Har-
vard Law RECORD, is the most dis-
appointing thing I have experienced
for many years.

Maurice Acers, 1929-30
Austin, Texas

(This letter was addressed to the
Law Sechool, which forwarded it to the
RECORD.)

[Law Notes

The number of first-year students
in the 149 ABA-approved law schools
dropped by 2.9 per cent this year, but
the number of first-year women stu-
dents increased by 27.3 per cent. Total
enrollment, however, increased by 7.7
per cent, according to the New York
Times.

This compares with a 5 per cent
decrease in total enrollment at Har-
vard Law School, combined with a 32
per cent increase in the enrollment of
women.

o £ E

Stephen B. Young, 2L, was recently
elected as new Chairperson of the
Board of Student Advisers. Others
elected were: Diana M. Daniels, 2L,
Vice Chairperson; Richard Sadler, 2L,
First-Year Committee Chairperson;
Michael J. Critelli, 21, Williston Chair-
person; and William M. Dallas, 2L,
Upper Round Ames Chairperson.
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Freund Counters Critics of Court Plan

(Continued from Page 1)
been criticized by many law pro-
fessors and practicing lawyers, as
well as by former Chief Justice
Earl Warren and Associate Jus-
tice Potter Stewart. An informal
survey of Law School faculty
members earlier this week re-

vealed widespread reservations
and only modest support for the
proposals.

Professor Alan M. Dershowitz,
one of the more vocal critics of
the group’s recommendations,
termed them “radical surgery be-
fore aspirin is tried.”

Freund, however, chided some
of his critics for reacting before
the group’s report was officially
published in December. He noted
particularly that early reserva-
tions raised by Warren and Stew-
art were stated before the report
was officially released.

“T was disturbed by premature
publicity which triggered some
very quick, knee-jerk responses,’
the well-known Constitutional
scholar declared.

Freund’s committee, appointed
by Chief Justice Warren E. Bur-
ger in 1971, recommended the
elimination by statute of three-
judge District Court panels, the
elimination of appeals of right to
the Supreme Court, the creation
of a nonjudicial body to investi-
gate prisoners’ complaints (many
of which now reach the court as
in forma pauperis cases), and in-
creased staff support for the
Clerk’s office in the Supreme
Court, as well as the creation of
the National Court of Appeals.

The new court would hear all
cases which now reach the Su-
preme Court on petitions for cer-
tiorari and appeal, referring the
400 to 500 most review-worthy to
the High Court, and denying the
rest. The National Court of Ap-
peals, which would be composed
of seven judges drawn on a ro-
tating basis from the federal
courts of appeals, would also have
the right to decide on the merits
cases of genuine conflict between
circuits, T~

Much. of the opposition to the

12

panel’s recommendations has cen-
tered around the proposed new
court and the concomitant elimi-
nation of the right to have one’s
case ultimately resolved in the Su-
preme Court.

Freund acknowledged this crit-
icism, and conceded that modifica-
tions of the committee proposals
are likely to be advanced by oppo-
nents in the near future. Freund
himself suggested that “it might
be possible to provide a slight es-
cape mechanism, such as delaying

Professor Paul A. Freund

finality of the decisions of the Na-
tional Court of Appeals for 30
days, while action would be on the
table [for review by the Supreme
Court].”

He declined to mention other
possible modifications, but ex-
pressed concern that other
changes proposed by critics would
“undo the whole purpose of the
measure.”

Dershowitz and others were
harshly critical of the proposed
new court. Dershowitz called the
Supreme Court the “most efficient
court in the United States.”

Dershowitz further expressed
his fear that the element of final-
ity in the National Court of Ap-
peals would “cut down on the
number of Gideon-like cases,” al-
luding to. Gideon v. Wainwright,
the in forma pauperis case which
established the right to counsel of
the indigent in felony cases.

Associate Dean David L. Sha-
piro agreed with Dershowitz that
the proposed new court was not
advisable at the present time. As-
sociate Dean Paul M. Bator
echoed this sentiment, saying the
report “leaves me with serious
misgivings but I still have an open
mind.”

Visiting Professors Gerald
Gunther and John H. Ely and
Professor Andrew Kaufman, all
professors of constitutional law,
declined to comment on the re-
port. Professor Archibald Cox,
who also teaches constitutional
law. was unavailable for com-
ment.

A number of other Law School
faculty members are known to be
critical of the report’s recommen-
dations.

Both Dershowitz and Shapiro
sug~ested, as an alternative to the
National Court of Appeals, review
of writs of certiorari by a panel
of three Supreme Court Justices,
with the decision of any one suffi-
cient to grant the case a hearing
before the entire Court. If all
three justices felt the case not
worthy of merit, the case would
not be considered.

Dershowitz said such a proposal
would cut the Court’s caseload by
nearly a third.

Freund, anticipating this sug-
gestion, said it would be a “step
precisely in the wrong direction
... that goes beyond questions of
efficiency to questions of principle.

“We felt that the screening
function in the degree it must now
be performed is an obstacle and
that enlargement of staff or [Jus-
tices] sitting in panels would seri-

ously jeopardize the proper func-.

tioning of the Court.”

Asked if he were optimistic
about the ultimate adoption of the
committee’s proposals, Freund
commented, “I’ve thought of our
committee work as educational.
I’'m not in a position of lobbying
for .our report.

“If it’s given serious considera-
tion, our work will have been suc-
cessful.”
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Joint Committee Surveys IL Grading Schemes

(Continued from Page 7)

sors are all people who have done
well in this system. The commit-
tee’s only function is to come
up with acceptable alternatives.”

O’Connor is skeptical of the
claim of some committee mem-
bers that they needed time to con-
sider “complex” issues, maintain-
ing that mandatory pass/fail is “a
straight up-and-down question.”
He suggests an experiment with
mandatory pass/fail for a few
vears, during which professors
could continue to grade exams,
sending the anonymous results to
the Registrar for tabulation to de-
termine whether the quality of
student work with a pass/fail sys-
tem falls off significantly,

Committee members were gen-
erally reluctant to discuss their
opinions on the question of pass/
fail, One faculty member stated,
on a condition of non-attribution,
that ‘“the argument that students
won’t work doesn’t affect me in
my gut. I want to be able to jus-
tify the grading system in terms
of its educational value, not in
terms of its flagellant or motiva-
tional value.”

Most of the faculty members on
the committee claimed an open
mind on the subject of pass/fail,
but expressed the view that a sig-
nificant amount of faculty senti-
ment is against it. On the ques-
tion of whether this sentiment
dictates deliberately delaying any
proposals on pass/fail, Michelman
said, “The prospects are not any
different this year than any other
year.”

Several committee members be-

Dershowitz to Debate

Professor Alan M. Dersho-
witz will debate Yale Law
School Professor Alexander M.
Bickel, 'a member of the
Freund panel, on the advisa-
bility of the group’s proposals,
in a forthcoming segment of
“The Advocates.” The pro-
gram, taped Wednesday, will
be aired Thursday, February 8
on WGBH-TYV in Boston.
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lieve that the body will make rec-
ommendations this semester, but
not in time to affect the current
first-yvear class. Predicting the
nature of those recommendations
appears virtually impossible at
this point, other than to state
what the committee probably will
not do. The present system of
first-year evaluation will not re-
main unchanged, but, on the other
hand, mandatory pass/fail ap-
pears “almost inconceivable with

this committee,” according to stu-
dent member Reilly.

Committee members believe
that the new semesterization of
the first year has reduced pres-
sure on the students. They are
thus hoping to work out a com-
promise between the status quo
and mandatory pass/fail, free
from the pressures which might
accompany a recommendation af-
fecting the current first-year
class.

Dining on the Avenue: Mixed Blessings

(Continued from Page 9)
Matsu-ya ** + + (for the front
room) or + (for the back room)
1770. One of the best on the Ave-
nue, offering both Korean and
Japanese food at reasonable
prices. The Korean dishes are
sald to be better than the Jap-
anese, which I’ve never tried. The
portions are somewhat small, the
service good except for water. The
beef and pine nuts is highly rec-
ommended. $3.50. Dinner only;
closed Monday.

Lung Foon ** + 1784. The only
Chinese restaurant on the Ave-
nue, offering quite good food, al-
though the portions were disap-
pointingly small. Service was a
bit slow, but you shouldn’t be in
a hurry for Chinese food anyway.
The lo mein and shrimp with oys-
ter sauce were especially good, but
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the moo goo gal pan only fair. $3.
Igo’s **15* + + 1812, A fairly
classy place, loud but friendly,
only a little bit pretentious, offer-
ing a fairly basic cuisine with
some Italian emphasis. The beef
is excellent, as is the breast of
chicken. The wine “cellar” 1s out
front, and offers as many 1969s
as 1970s. $5.50.

SUNDAY
BRUNCH

10a.m. - 2p.m.
In the
Harkness Commons
Dining Room
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WANTED
PROFESSIONALLY WRITTEN
CASEBOOK OUTLINES

for

;

;

!

l

l
Andrews — Federal Income Taxation ’69 '
Brudney & Ch — Corporate Finance 72 . :
Countryman & K — Commercial Law 71 e
Haar — Land Use Planning °71 vl
Herwitz — Business Planning 66 |
Jennings — Security Regulation 72 |
Keeton — Case Supplement to Basic Text | :
on Insurance ’71 -

M: |

l
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Cambridge Law Study Aids
4814 South Pulaski Road Fup o
Chicago, Illinois 60632 | A
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ADVERTISEMENT

- The Boston Consulting Group
ONE BOSTON PLACE - BOSTON - MlSSlBHZUSETTS 02106

Technology And Competition

Classic economics makes no provision for improvement in the state of the art. Yet nothing is more
obvious than the all important effect of technology on cost and competition.

The automobile, the telephone and the airplane have become commercial products within the
lifetime of men now still active in business. Television, transatlantic aviation, radar, household refrigerators
and air-conditioning became commercial in the lifetime of such a man’s children. After the birth of his
grandchildren, products such as jet aircraft, computers and satellites became commercially important.

Yet it is not so much new products but rather the cost effects of technology which have produced
the dramatic results. A television set for $100; a round trip across the Atlantic for $300; or a
transcontinental telephone call for $3 are as dramatic in their way as a man placed on the moon.

No product is immune. It can either be improved, cost reduced or displaced. The cost of electric
power is an example. Until the advent of atomic power there was no really fundamental change in the
technology of power generation and distribution since the invention of alternating current. Yet the
delivered price of a KVA of electricity has been going down steadily for more than seventy-five years, in
spite of inflation in cost.

There are fundamental forces at work. We can identify them even though we can only partially
explain them. All products of all kinds seem to follow a basic pattern of cost evolution. The causes may be
technological or economic, but the results are the same. Costs go down as a function of experience in a
definite pattern.

“Each time the total accumulated experience in making a product doubles, then the cost of making
that product goes down a constant percentage.” This is the famous learning curve first discovered during
World War II production of aircraft. However, it seems to apply far beyond single products. It applies to
successive generations of products which fulfill the same functions.

In a way this is only common sense. Costs should go down with experience. Costs should go down
with better know-how. Costs should go down with mass production. Costs should go down with continued
product development. Costs should go down with constantly improved processes and tooling. Costs should
go down as the more efficient producers displace the less efficient. Yet, the implications are profound if
costs do follow such a pattern.

If these things are true, then:

e The producer who fails to reduce costs along the characteristic cost/volume slope will certainly
eventually become non-competitive.
The prud)!ilcer with the largest cumulative market share (for the given product) should always
be able to maintain the lowest cost.
New products must nearly always be sold at prices below cost until the volume builds up.
Prices must eventually go down as fast as costs, if there is any competition at all.
Market share for a new product is extremely valuable, and its value can be calculated
approximately.

e Market share is unstable until one producer clearly dominates the market and his prices are
low enough to inhibit growth in relative market share of any significant competitor.

These relationships are not easy to use. Definitions of product and market segment cannot be
precise. Cost in this context is difficult to define. Accumulated experience is difficult to define. Yet, the
basic pattern seems clear and as common as the familiar bell shaped probability curve or the log normal
distribution of Pareto’s Law. There is a basic relationship between technology and costs in the economics of
the firm.

The implications for management are clear. There is a pattern of product cost reduction which is a
prerequisite for competitive survival. Market share has an intrinsic potential cost equivalent that can be
converted directly into relative profit margin. Prices must follow a definite pattern or market share
positions are inherently unstable. The size of the total market available determines the cost potential.

Perhaps the most challenging implication of technical and economic relationships with respect to
business is this:

There is no naturally stable relationship with competitors on any product until some one competitor
has a commanding market share of the normal market for that product. Furthermore, under stable
conditions the profitability of each competitor should be a function of his accumulated experience with
that product. If these conditions do not exist, then the competitive system is unstable and competitive
relationships will change until they do.

Perspective # 21 Bruce D. Henderson, President
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Keeton Foresees
No 2L Sections

Professor Robert E. Keeton,
chairman of the First-Year Com-
mittee, said Monday that second-
year sections would probably be
eliminated beginning in the 1973-
74 academic year,.

The expected change will result
from the current semesterization
of first-year classes and the en-
rollment by more than 220 1Ls 1n
Constitutional Law, traditionally
a 2L course.

Second-year sections included
Corporations, Constitutional Law,
Accounting, and Taxation until
this vear, when Taxation was
changed to separate registration.

Keeton also said there was a
possibility that entering 1Ls 1n
September might be given the
option to choose their Property
sections.

In related news, Professor Paul
A. Freund said Monday that he
expected to he on sahbatical leave
during 1973-74.

Younnger Members’ Committee
Harvard Club of Boston

invites
HLS community, alums & their guests

to JOLLY UP PARTIES

Ist & 3rd Mondays & Fridays
From 7 p.m. to 11 p.m.

Admission Price: $l.
Complete Cash Bar
Music and Dancing
at the Harvard Club House
374 Commonwealth Avenue
(near Massachusetts Avenue)
Boston, Massachusetts
Women & Men from other Clubs
& Schools also have been invited

Rent a Volkswagen
Per Day -} Mileage

Lowest Rates In

$6
Harvard Sq.

Compacts - Sports Cars - Sedans
Station Wagons - Small Vans
Bicycle and Ski Racks Free

491-7600

106 Mt. Auburn St.
At the Coolidge Bank
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Sargent’s Nominees Spur Protest

(Continued from Page 5)

programs, he said that “in view
of the large number of young
people coming through the
courts, youth can be a strong
plus factor for a judge.”

Nelson, 39, who was nominated
for a position on the Superior
Court, is currently teaching a
Trial Practice class. A resident
of Roxbury, he is chairman of
the Board of Trustees of Boston
City Hospital and a former can-
didate for Congress in Massachu-
setts’ Ninth District.

If confirmed, Cratsley and
Nelson will join Lecturer James

P. Lynch, another Trial Practice
instructor, who was named to the
Superior Court in November.

Dean Albert M. Sacks said he
was ‘‘delighted” at all three ap-
pointments, and hoped that all
the judges would continue their
teaching at the Law School.

Lynch expressed his belief that
a judge could continue as a law
school teacher without conflict of
interest. He said that while he
would disqualify himself from any
litigation involving Harvard Uni-
versity, he would not do so for
a case in which a former student
appeared.

SEC regulations,
like hot pants, require |
the disclosure of much
that is interesting
but permit the
non-disclosure of
all that is vital.

Just one of the provocative thoughts
business leader ELI GOLDSTON, LLB 49
expresses in “THE QUANTIFICATION
OF CONCERN.” A pragmatic, humanist
view from the corporate standpoint of
some aspects of social accounting:
Published by Columbia University Press.

Available at:

Reading International, 47 Brattle St., Cambridge
The Harvard Coop, Harvard Square
Mandrake Book Store, 8 Story Street, Cambridge
Columbia University Press, 136 South Broadway
Irvington-on-Hudson, N.Y.
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Intramural Fee Remains

Two months and twenty days
after the Dormitory Council
voted to levy a one-dollar fee on
each participant in the basketball
intramurals program, no money
has been collected.

In an effort to end an apparent

( communications breakdown be-
)tween the Dormitory Council ex-
(ecutive board and basketball com-
)missioners Xavier Suarez, 2L and
)Charles Roybal, 2L, the Council
)voted Monday evening to send a
/) form letter to team captains urg-
)ing them to collect the fee — used
Hto pay referees — or else settle
Y for only one referee per game.
) Meanwhile, Suarez has sent his
own notice to team captains, re-
questing them to collect money by
Februar}f 12 and to deliver it to
him, Roybal, or Council Comptrol-
ler Mu:hael J. Critelli, 2L.

Critelli said Tuesday that he
had not vet received any money.

(He described the impasse as
“just a case of each one thinking
: the other would do it, and nothing

happened.”
) Sandra Sue Froman, 2L, Dorm
) Council Treasurer said Tuesday
that she has already paid out $380
e T e T
e SR~ e~ ]
Poly Clean u

COIN-OPERATED
DRY-CLEANING

Open 7 am. to 10 p.m. |
7 days a week

1685 Mass. Ave.
(between Harvard \
& Porter Squares) ”

Brme 0 oL G R e )~

of the $500 appropriated by the

Dorm Council on November 6 for

basketball referees. She estimated
that the remaining $120 would be
depleted in about two weeks, at
which time she would not be au-
thorized to spend additional funds
unless money were appropriated
by the Coouncil.
A LEAGUE

Jackson Five 4-0
Thundering Herd 4-0)
Mashupee 2-1
Three-Fifths 2-2
Divinity Saints 1-2
Grovinators 1-3
Gargoyles ()-2
Sons of Ham 0-4
B LEAGUE
Liittle Big Men 3-0
Upstarts 3-0
One Buffalo Won 2-1
Cert. Denied 1-1
Court Gestures 1-1
xhumators 1-1
Nunc Pro Tunc 1-1
Frankfurters 0-2
Roaches ()-2
Don’t Fight the Feeling 0-3
C LEAGUE
Ducksoup 2-0
Turkeywimps 2-0)
Bureaucrats 2-1
Groundhogs 2-1

100 Kirkland St.

YOUR |
BACK-TO-CLASS
SUPPLIES
ARE IN

SAVENOR'S

LIQUOR MART INC.
547-7300
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EXETER
STREET
THEATRE
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Professional Dry Cleaning
and Sh:rt Laundry

at
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K1 7-8008

4 Hudson St., Cmnhndge
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