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Conscientious
Law Needed—

Nader, Green

By Phil Heagney

“The real ethical question for law
students is whether they will choose
to go where they’re really needed.”
This was the conclusion that Ralph
Nader, '58 reached at the Ames
Courtroom Tuesday night where he
and Mark J. Green, 70 spoke for
more than two hours on the topic
“Law Firms and Law Schools: The
Ethical Imperative.”

A large audience, with third-year
law students conspicuous by their
absence, heard Nader and Green
deliver a critique of the corporate
law firm system and the legal edu-
cation system. Both speakers em-
phasized that alternative ways
exist for structuring legal education
and for structuring the kind of work
that lawyers do in the society.

Green, the author of a book on
lawyers in Washington, D.C., en-
titled The Other Government, ar-
gued that most lawyers *“lack an
appreciation of the long-range
consequences of their zealous
representation of their clients.”
Green emphasized that the prob-
lem he was concerned with was
not the notorious conduct of a
few lawyer/politicians but
rather “what a majority of
lawyers routinely do everyday”

(Continued on Page 2)
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e | Push for Union,

| Firm E mployees

| Bring Complaint

By Frank E. Sisson

In 1973, the National Labor Rela-
tions Board declined to exercise
jurisdiction over complaints of un-
lonizing employees of a law firm.
That decision is now being chal-
lenged by the messengers, file
clerks and library employees of
Foley, Hoag, and Eliot, a Boston law

| % firm, subsequent to that firm’s al-

SeJ

Ralph Nader, ’58:
“Return to the ’50’s”

leged “intimidation” of those lead-
Ing a unionizing effort within the
firm.

Neal Kane, a messenger for the
firm, was fired on October 23 for

(Continued on Page 16)

Unpublished Opinions
By 9th Circuit Scored

By Bob Rizzi

Lawyers since the thirteenth cen-
tury have had to adapt their prac-
tice to the limits imposed by the case
publication methods of the courts.
Now the U.S. Court of Appeals for
the Ninth Circuit has decided to re-
verse the trend which began with
the Yearbooks towards more com-
plete case reporting, by cutting
back on the number and types of
decisions which are published. The
implications of this latest innova-
tion In court administration, both
for the legal profession and the
courts, have attracted widespread
attention.

Under the Ninth Circuit’s Local
Rule 21, the panel hearing the case
will only allow publication of an
opinion that “establishes, alters,

modifies or clarifies a rule of law.”
The rule thus goes beyond previous
practice under which an appellate
court may merely affirm a lower
court decision without comment.
Decisions that receive the “Not to be
Published” stamp may then not be
used, under any circumstances, as
precedent in subsequent decisions.
There is no appeal from the nonpub-
lication ruling, and lawyers may
not force cases to be published.
Theoretically, under the new
rule the court is required to sup-
ply parties to an unpublished
decision with a ‘“written,
reasoned disposition.”” How-
ever, in several unpublished
cases in the past year, the Ninth
Circuit has satisfied this re-

(Continued on Page 14)




Ethics Urged on Lawyers

(Continued from Page 1)
and the effect these services
have on people other than the
lawyers’ clients.

Green illustrated his argument
with materials he used in his book.
He noted as an example that a large
Washington law firm had worked
for years on behalf of the Upjohn
Company to prevent the Food and
Drug Administration from remov-

ing one of the company’s drugs from
the market. Green asserted that the
Upjohn Company files included re-
ports that the product in question was
dangerous to the public; the defense
attorneys had access to these files.

Green concluded that lawyers
needed to develop “an ethic of con-
scientious refusal.”

Green, who conceded that he
spoke first because Nader was
such a tough act to follow, then
yielded the podium to his men-
tor. Emphasizing that lawyers
play a much more central role in
shaping the social, political, and
economic order in the United
States than they do in Japan,
China, or even Western Europe,
Nader raised the question of
what legal education should be.
He argued that contemporary
legal education was biased be-
cause it was based on appellate
cases and because faculty mem-
bers were usually unwilling to
expand the scope of their teach-
ing, research, and writing.

Nader contended that some of the
most important issues of law and
justice never reach the courts at all
and that law school courses ignore
many of the most important con-
temporary legal questions. As
examples of issues ignored in law
school, he cited such areas as citizen
access to lawyers, the role of the

probate court in estate planning, re-
lations between corporations and
municipalities, the role of non-
investor corporations, bureaucratic
accountability in  government
agencies, and pre-paid legal insur-
ance plans among others.

“Are the law school bubbling with
ferment to deal with major chal-
lenges to the legal system?” Nader
asked. He answered his own ques-
tion by noting “the return to the
'50’s and the parochial obsession
with career goals” seems to be the
pervasive spirit among present-day

law students.
Nader concluded that for

those law students and lawyers
who were willing to take the risk

of breaking new ground a whole
world of new studies, new roles,

and new ethics were waiting.

Because legal education has
tended to narrowly define what it
means to be alawyer, students have
felt strong peer pressure to do tradi-
tional legal work rather than
choose projects like organizing con-
sumer groups. “But doesn’t this
kind of organizing have just as
much to do with the aims of justice
as the things that other lawyers
do?” Nader asked.

“If you take a high paying job be-
cause you think there’s nothing else
todo, you're selling yourself short in
terms of where you're needed,”
Nader insisted. “Don’t let legal edu-
cation draw you away from the
work of developing new structures
to further justice without at least
putting up a fight.”

Law School Blacks Attempt
To Solve Busing Problems

By Bruce Howard

The Harvard Black Law Students
Association is currently arranging
with the National Conference of
Black Lawyers to become involved
in Boston’s biggest controversy —
school desegregation.

The exact nature of BALSA’s role
is still being negotiated, according
to BALSA president Loretta C. Ar-
grett, 3L. But she indicated that
there may be a need to represent
black students suspended or expel-
led because of racial incidents.

“We've offered our services,”
Argrett explained, *and now it’s
just a question of deciding how
we can be most effective.”

Meanwhile, several other law
students are working with the Na-
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tional Association for the Ad-
vancement of Colored People
(NAACP) to handle complaints reg-
istered by students and parents 1n
connection with school desegrega-
tion incidents.

Marta A. Fleetwood,2L, BALSA
Academic Affairs Chairperson, is in
charge of the law students working
with the NAACP on the busing is-
sue. About 25 law students signed
up early in the year to help with the
project, Fleetwood explained, but
because the busing situation in Bos-
ton was relatively peaceful this fall,

only half of the volunteers have ac-

tually been pressed into service.
“Right now things are pretty

quiet,” Fleetwood said, “but no-

body knows what will happen

when the rest of the police pull
out. Whatever it is, we have lots

of volunteers standing by.”

So far the law students have pro-

vided legal assistance to numerous
persons arrested in busing inci-

dents and to students suspended or .

expelled. “It can really make a dif-
ference for a student to have us in a

(Continued on Page 13)
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by Beth Emery

Over 550 students packed the
Ames Courtroom on Oct. 28 for a
Board of Student Advisors-spon-
sored preview of an upcoming Sup-
reme Court argument.

Termed an “appellate argument
of the greatest magnitude” by a fa-
culty member who sat as a justice,

Attorney Victor Rabinowitz

» the oral presentation featured New

York attorneys Victor Friedman of
Fried, Frank, Harris, Shriver and
Jacobson; and Victor Rabinowitz of

* Rabinowitz, Boudin and Standard.

Rabinowitz and Friedman will
present oral arguments for the

. case, Alfred Dunhill v. Republic of

Cuba, in the U.S. Supreme Court
later this term.
The case, which has been before

»the Court once already, concerns

Cuba’s obligation to repay Dunhill
monies received by Cuba after it
nationalized its cigar industry in

' 1960.

Sitting as justices were Yale Pro-
fessor Myres McDougal, and Har-
vard Professors Abram J. Chayes

"and Richard R. Baxter. Justices

were chosen for their interest in in-
ternational law and also their ap-

_Pproach to the subject, explained

Gary J. Meisel, BSA chairperson of
the event.

Meisel pointed out that

- NOVEMBER 7, 1975

Chayes and McDougal were
picked because of their contrast-
ing styles of analysis, thus pro-
viding a balanced panel.

Those differences became appar-
ent to the audience when the jus-
tices returned to announce the deci-
sion. McDougal indicated that
Chayes would speak for the Court.
But afterwards, he decided to add
his own, somewhat different, opin-
1on.

While the justices were deliberat-
Ing, both attorneys answered ques-
tions from the audience, most of
which centered on Rabinowitz’s spir-
ited oral style.

During Rabinowitz’s argu-
ment, the crowd broke into
laughter several times.

McDougal at one point re-
quested him to reserve part of
his time to discuss Banco Na-
cional de Cuba v. Sabbatino, a prior
relevant case for which the
Court requested counsel to pre-
pare arguments in order to re-
consider it in light of Dunhill.

“I certainly will, if you won’t ask
me too many questions,” Rabin-
owitz retorted, ending for a moment
what had been a steady stream of
questions from the justice.

McDougal seemed to be making
reference to this period of good-
natured exchanges with counsel

(Continued on Page 15)

“Judges” Chayes, McDougal, Baxter

Mock Supreme Court Case Foreign Policy,
Ofters Flavor of Real Law

Jews Subjects
Of Talks Here

By Ann T. Bailen

Father Robert Drinan, Democra-
tic representative to Congress from
the 4th District of Massachusetts,
attacked the Arab boycott of Israel
in a Harvard Law School Forum
Speech Friday, Oct. 24.

Specifically, Drinan expressed
concern about the U.S.’s failure to
take a more active role in thwarting
the boycott. He cited Raytheon and
the Architects’ Collaborative in
Cambridge as two examples of U.S.
firms which have complied with the
Arabs. Drinan alleged that both
companies have signed contracts
with the Arabs in which they ag-
reed not to do business with Israel
or to hire Jews. Drinan pointed out
that the motivation for the exclu-
sion of Jews is political, not reli-
gious, and is linked with opposition of
Zionists advocating a separate
Jewish state. He conceded that the
Arabs have not in practice made a
distinction between Zionists and
Jews.

Focusing upon what he be-
lieves to be the dishonest stance
of the executive branch of the
U.S. government, Drinan re-
vealed that the Commerce De-
partment has promoted U.S.
business with the Arabs by cir-
culating Arab inquiries among
U.S. firms. He said Rogers Mor-
ton refused to respond to Con-
gressional demands for an ex-
planation of these practices.

Turning to possible solutions,
Drinan observed that the Arab con-
tracts might constitute secondary
boycotts in violation of the U.S. an-
titrust laws, but concluded that
specific legislation would be neces-
sary to insure successful control. He
outlined a bill which he has pro-
posed in the House to make it unlaw-
ful for a U.S. firm to sign a contract
discriminating against Israel. No
penalties would be imposed for
violations—it is Drinan’s feeling
that the contract’s illegality under

(Continued on Page 13)
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Ed. Note: This is the second
installment of a three part article
submitted by the author, a criminal
lawyer from St. Paul, Minnesota.
The article was published in the
November-December 1974 Henne-
pin Lawyer, published by The
Hennepin County Bar Association.

By Jack S. Nordby, ’67

The Virtues of the Summary
Contempt Power

This summary contempt power,
for so it is called, 1s a most efficient,
economical and time-saving device.
For the judge himself acts as victim,
witness, prosecutor, jury, parole
board, and, of course, judge.'? (And
occasionally as defendant, as we
shall see.) The advantages and
reasonableness of this are obvious,
and nicely illustrated by Henry
Cecil, distinguished English jurist,
who recreated an episode in which
he found it necessary to hold a man
in contempt:

The accused denies that he did
it, but I prefer my own evidence
on the matter. I have known
myselffor many years as a most
reliable witness.!3

Mr. Justice Blackmun echoed these
sentiments rather more broadly,
dissenting!4 last term in the United
States Supreme Court’s most recent
decision on summary contempts:

In the instant case . . . the con-
tempt took place in open court
and the incident and all its de-

tails are fully preserved on the
trial record. . . . I am at a loss,

12. Unless the sentence imposed is for more
than 6-months incarceration, under fed-
eral Constitutional standards, Cheff v.
Schnackenberg, 384 U.S. 373 (1966), or
more than 90 days under the Minnesota
statutes cited in note (11), supra, when a

Jury trial is required, and a different
presiding judge. Mayberry v. Pennsyl-
vania, 400.U.S. 455 (1971).

13. Cecil, Brief Tales From the Bench (Lon-
don 19:71}, a fictionalized .account: the
actual incident is recorded in Cecil’s The
English Judge, (Arrow Ed. 1972), at 98.

14. Fortunately.

4

therefore, to see the role a jury
is to perform.*>

The same, of course, would be
equally true of any other crime
committed in the courtroom, an as-
sault, say, or an indecent exposure,
a libel, even a murder.

To be sure, like any time-honored
or innovative procedure, the sum-
mary punishment of contempts has
its critics, but they ordinarily are
academicians and suchlike who
harp upon such things as the Con-
stitutional rights of the contemnor,
scarcely acknowledging the
aforementioned efficiency or the ef-
fectiveness of summary punish-
ment.1® It is quite obvious that a
similar procedure applied in all
criminal cases would vastly reduce
the workload which, we are told,
makes increasingly intolerable de-
mands upon our courts, and which

15. Codispoti v. Pennsylvania, —— U.S.
—— (June 26, 1974). This decision and
the antecedents it cites are indispensible
reading for anyone with a serious in-
terest in the law of direct criminal con-
tempts, and therefore beyond the scope
of the present article. Compare Justice
Black dissenting in- United States v.
Barnett, 376 U.S. 681, 724 (1964):

It is high time, in my judgment, to
wipe out root and branch the judge-
invented and judge-maintained no-
tion that judges can try criminal
contempt cases without a jury. It will
be a fine day for the constitutional
liberty of individuals in this country
when that at 1ast is done.

See also Taylor v. Hayes UsS. —
(June 26, 1974, a companion case).

16. I had occasion not long ago in a certiorari

proceeding to canvass the learning in
the area and produced an overlong brief
to which I appended a bibliography of
some 158 books, articles and annota-
tions on various aspects of contempt,
those dealing with summary punish-
ment being almost universally critical.
See Brief of Appellant, State v. Cotton,
Minnesota Supreme Court No. 43765.
The contempt conviction was reversed,
not for one of the ten Constitutional and
legal errors I alleged, but because the
Court found the conduct—a note handed
to the judge—not to be contemptuous.
State v. Cotton, 297 Minn. 501, 210 N.W.
2d 244 (1973). I wish I had thought of
that argument.

unfairly causes most inconvenient
delays in cases involving important
pecuniary and property rights —
civil cases, that is, where the parties
quite often-have broken no laws at
all, much less acted contemptuous-

ly.

How to Obtain a Trial by Jury
for a Direct Criminal Contempt

Go to Alaska.l?

17. In State v. Browder, 486 P. 2d 925
(Alaska 1971), that State’s Supreme
Court succumbed to the radical notion
that all ecriminal contemnors are enti-
tled to jury trial regardless of punish-
ment, saying, in language the like of
which one seeks largely in vain since the
United States Supreme Court’s discov-
ery of the Fourteenth Amendment:

“The mere fact, however, that the
United States Supreme Court has
not extended the right to jury trial to
all types of offenses does not pre-
clude us from acting in this field.
While we must enforce the
minimum constitutional standards
imposed upon us by the United
States Supreme Court’s interpreta-
tion of the Fourteenth Amendment,
we are free, and we are under a duty,
to develop additional constitutional
rights and privileges under our
Alaska Constitution if we find such
fundamental rights and privileges to
be within the intention and spirit of
our local constitutional language
and to be necessary for the kind of
civilized life and ordered liberty
which is at the core of our constitu-
tional heritage. We need not stand
by idly and passively, waiting for
constitutional direction from the
highest court of the land. Instead, we
should be moving currently to de-
velop and expound the principles
embedded in our constitutional
law.” Quoting Baker v. City of Fair-
banks, 471 P. 2d at 401-402 (Alaska
1970).

Answering the argument that their de-
cision would foist an insupportable bur-
den upon the courts, the Court replied in

L

the words of Mr. Justice Cardozo, who
cautioned that “[w]e are to beware ofthe '

insularity of mind that perceives in
every inroad upon habit a catastrophic
revolution,” and concluded:

We recognize that this decision rep-
resents an advance from what his-
torically was thought by some to be

(Continued on Page 8)

HARVARD LAW RECORD

Summary Contempt iIs Veneroble;"

k1

n




o NY ERA Opposition Gains Strength
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By Susan Gillette

Ruth Bader Ginsburg, nationally
known as counsel or amicus in lead-
ing Supreme Court cases on sex dis-
crimination, faced surprisingly
pugnacious opponents of the con-
cept of the Equal Rights Amend-
ment when she appeared at legisla-
tive hearings in New York State re-
cently.

The opposition carried the day in
New York Tuesday. Votersdefeated
a proposed women'’s rights amend-
ment to the state constitution in a
60-40 vote. New Jersey voters killed
a similar amendment by a slimmer

margin.
These defeats for women’s
rights amendments mark

another step in a rising anti-
ERA sentiment which has led
lawmakers iIn states—

two
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What has the
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tel. 54- 4800

Nebraska and Tennessee—to re-
scind earlier approval of the
federal ERA, passed by Con-
gress in 1972. Allowing for rescis-
sions, the number of state rati-
fications of ERA now stands at
32. The ERA will fail if it is not
approved in 38 states before
March, 1979.

In a telephone interview last
month Ginsburg, a Columbia Law
School professor, cited the cause of
rising resistance to ERA as “deep-
seated fear.” It leads men and
women to oppose or ignore ERA, she
said.

Ginsburg recalls that one of her
first contacts with such fears occur-
red in 1971 while she was teaching
a “gender discrimination” course at
the Harvard Law School (the first
sex discrimination course offered

""""
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here). After one class a young man
came up and said to Ginsburg, {It’s
not just equal pay and equal work
that you want. You really want to
change everything, don’t you?”

This fear is the basis of the ar-
guments of organizations rang-
ing from the John Birch Society
to the Communist Party, which
have joined ERA for Phyllis Sch-
lafly in a disunited but effective
campaign to halt the progress of
ERA.

Both opponents, dominated by
Schlafly, and proponents, led by
N.O.W. and businesswomen’s
groups, are gearing up for popular
campalgns and legislative lobbying
which will bury ERA or boost it to
become part of the law of the land.

ERA opponents talk of the “hor-
rible” consequences of ratification:
drafting women, ending separate
bathrooms, making the Girl Scouts
admit young men, destroying
woman-protective labor laws, and
otherwise “undermining the fam-
ly.”

Ginsburg seeks to dispel these
fears, which she considers base-
less. But she’s finding that
women — and men — of the
“persuasion’’ that fears change
“tend not to reason’. .

In fact, many ERA opponents be-
lieve the law is on their side. They
cite Schlafly’s interpretations of
comments made by Harvard Profes-
sor Paul Freund in the 1971 Har-
vard Civil Rights-Civil Liberties
Law Review.

(Last year Ginsburg mailed
Freund a collection of the most
blatant of Schlafly’s misstatements
of his writing on sex discrimination.
Freund termed those arguments
unworthy of serious treatment in
this article and declined to discuss
them.)

In addition to facing public
opposition to ERA, Ginsburg is
vying against a more invidious
danger: claims that the 5th and
14th amendments to the Con-
stitution, the “due process”
amendments, provide adequate
tools for the judiciary to strike

(Continued on Page 7)




Freezing in the Dark

Gotham City Teeters On The Brink

“There’s a worm in the Big
Apple.”—Stanley Gacek, 2L

Vice President Rockefeller’s
statement Monday that he will not
run on the Ford ticket in 1976 may
reflect not only guilt over his own
administration’s insensitivity to his
hometown, but also a fear that en-
tering the 1976 electoral arena
would prevoke a more searching in-
quiry into his role in bringing about
New York’s debacle.

After all, it was Rocky who, as
Governor of New York, authorized
such circumlocutions of New York
State’s constitutional Ilimitations
on local indebtedness as writing
20-year notes on school textbooks
with a usable life of 2% years, tak-
ing ‘manpower’ out of expenses and
including it under capital items,
and, at the advice of John Mitchell,
1ssuing “moral obligations” to fund
the Urban Development Corpora-
tion. It is also surely no coincidence
that Rockefeller’s brother David
presides over the Chase Manhattan
Bank, part of the banking commu-
ity that for 15 years has tolerated
such practices and bought New
York’s bonds.

Quite a record for a man
whose 1958 campaign slogan
was “Pay As You Go.”

Such practices, mingled in the
sordid miasma that is New York
municipal finance, have made a de-
fault imminent. Just how imminent
1s uncertain. Mayor Beame’s latest
“rabbit out of the hat” trick, the
sudden chance of a deal with the

city pension funds, has cost his cred-
ibility dearly in Washington. Re-
ports of “certain” default on De-
cember 1 have subtly metamor-
phosed into predictions of default
early in 1976.

Default would be disastrous. The
trust indenture for the bonds 1s so
severe as to authorize bondholders
to divert to themselves money ear-
marked for supplemental pension
benefits to retired public employees.
Furthermore, the indenture creates
a summary procedure by which cre-
ditors could execute on city property
within a day. New York may seek a
federal restraining order based on
the right of government to take
property without compensation
where its very existence is at stake,
declared by a 1935 Supreme Court
decision.

A state court suit by bond-
holders to force New York into
receivership would probably
founder on a sovereign immun-
ity defense. However, the SEC
could force a receivership in
federal court at any time. A fed-

eral receivership “could last 75
years,” according to Professor
Louis Loss, since non-
consenting creditors cannot be
forced to discount their claims.

While these legal issues are liti-
gated, Mayor Beame will be watch-
ing Congress wrestle with Ford’s
proposed amendments to the Ban-
kruptcy Act which might (and
might not) make bankruptcy a feas-
ible alternative for New York. He

premiums as low as possible.

Mass. auto insurance,
explained.

Mass. automobile insurance can get a little complicated.
And if you're under 25, it can get expensive.
We'll simplify things. And we'll help you keep your

W. L. Phelan &Co.

Insurance Agency, Inc.

11 Dunster St., Harvard Square (next to the Holyoke Center).
8/6-0876. Representing Aetna, Travelers, Hartford.

may be watching a long time. Rep.
Don Edwards (D-Cal.), has quietly
let it be known that he too, Chair-
man of the responsible House sub-
committee, prefers not to take up
these proposals until the proposed
new Bankruptcy Act is considered
In its entirety next year.

The only way in which the exist-
ing Bankruptcy Act might prove
useful is that it does provide a
means of obtaining a preliminary
stay of suits by creditors for up to
120 days without filing a formal
bankruptcy petition. However, to
obtain such a stay, New York would
have to declare that there is a
“reasonable” prospect of acceptance
of a plan by 51% of creditors within
a ‘reasonable” time—something

easy to allege, but impossible to

demonstrate.

Even if Congress does act
swiftly on Ford’s proposals, they
are riddled with defects, accord-
ing to Professor Vern Country-
man. In his testimony last Friday
before the Senate Judiciary
Committee, which is considering
the proposals, Countryman left
Sen. Roman Hruska (R-Neb.),
Ford’s arm on the Committee,
“shaken” with several criti-
cisms.

First, the Ford amendments re-
quire that, for the bankruptcy peti-
tion to be approved by the bank-
ruptcy judge, a plan of composition
must be submitted. This plan must
make it likely that the city will
achieve a balanced budget within a
reasonable time, and must be “feas-

1ble.” If a balanced budget for New

York is more pie-in-the-sky, as
Countryman believes, then no peti-
tion New York might file could ever
be approved.

Even if the court approves the
petition at the outset, creditors can
come 1n to challenge this approval
at any time before the plan is
confirmed.

If creditors can come in just
before confirmation and prove
that a balanced budget never
was very likely, the court might

(Continued on Page 16)
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Court Awaiting
ERA’s Mandate
On Sex Issues

(Continued from Page 5)

down discriminatory legislation
and practices.

This may be so, Ginsburg said
doubtfully, but she believes such in-
terpretations are achieved only by
painfully stretching the plain
meaning of the 14th Amendment.
“It was not designed with women in
mind’” and the Supreme Court
knows this, Ginsburg said.

Judicial reluctance to make in-
novative rulings from 14th
Amendment language is also due to
a desire to avoid sex discrimination
issues in expectation of a popular
mandate soon through passage of
ERA, Ginsburg said.

Ginsburg did not speculate
what the Court’s reaction to a
mandate against ERA, by failing
to ratify it, might be. She only
suggested that “if the political
process isn’t working the next
step would have to be something
like what happened in Brown v.

Board of Education.”

Ginsburg seemed optimistic
about the chances of ERA’s ratifica-
tion and even more optimistic about
successful implementation.

In any case, Ginsburg is taking no
chances. Speaking as amicus to the
Supreme Court, as general counsel
to the American Civil Liberties Un-
ion, and as law professor, she 1s
pushing for maximum realization of
women’s rights and equality under
the 14th and 5th amendments.

Lack of an ERA definitely im-
pedes the legal process of ending
discrimination, Ginsburg be-
lieves. And waiting for the polit-
ical processes of 38 states to
grind out ratifications is galling
and ironic to the frustrated ad-
vocate, who says, "It is unques-
tionable that if the Constitution
were written today there would
be a provision guaranteeing
men and women equality.”
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By Gary Hailey

RECORD readers with questions
under Rule 26 of the Federal Rules
of Civil Procedure (Discovery) are
encouraged to bring them to the
REcORD office, turn them in to your
neighborhood RECORD reporter, or
leave them at Law School news-
stands selling the RECORD.

Q. There’s a tacky rumor going
around about a mistake being
discovered in the Blue Book. Is
the Blue Book flawed? Is God
dead?

A. The Blue Book may indeed be
flawed, according to an unidentified

_--:-zl;-
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Blue Book Blues?

Rule 26: Castro Oil

source. Check page 82 carefully and

you may find something. Then
again, you may not.

Q. Everyone knows that Ralph
Nader was once the editor of the
RECORD. Was this before or
after he became an American
operative for Fidel Castro?

A. When did you stop beating your
wife? Nader did travel to Havana in
1959 during  Castro's pre-
Communist “honeymoon” while he
(Nader, not Castro) was a RECORD
staffer. However, according to Wal-
ter Scott’s “Personality Parade,”
neither Nader nor any of the other
reporters who met with Fidel re-
ceived any secret instructions dur-
ing the visit.

Q. Gulf Oil recently gave almost
$200,000 to Harvard University.
What was the law school’s piece
of the Gulf Oil pie?

A. Don’t expect law school tuition
to drop due to Gulf’'s generosity. The
International Tax Program picked
up $1000, but the rest of the law
school drilled a dry hole. (Only a
month ago, Senator Ernest Hollings
said here that “all good Harvard
lawyers go to Big Oil” anyway. If
they've already got us, they don't
need to give us presents.)

Q. Why is graduation three
weeks after exams end and two
weeks after the bar review
courses begin?

A. The Law School believes in
communing with the masses.
Graduation is set to coincide with
the college ceremonies.

Apartment insurance,
in a low-cost package.

Our single, low-cost coverage protects all yvour
personal property, including credit cards. And not just
In your apartment, but world-wide.

W. T, Phelan & Co.

Insurance Agency, T

11 Dunster St.. Harvard Square tnext to the Holvoke Center )
876-0876. Representing Aetni, Travelers, Hartford




By Gary D. Hailey

Pretend you're taking a law
school exam. A national humor
magazine has published a replica of
the well-known  Volkswagen
floating-car ad, but with a new cap-
tion: “If Ted Kennedy had been
driving a Volkswagen, he’'d be Pres-
ident today.” Who will successfully
sue the magazine? Kennedy, In
some kind of tort action? Mary Jo
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“A Unique Function”

Kopechne’s family, on a similar
theory? Or Volkswagen, for
trademark infringement, because
the faked ad looks a little too much
like the real thing?

“Not Kennedy, or the Kopech-
nes,” said Sean Kelly, one of the
editors of the National Lampoon,
during a visit to Lesley College last
week. “What we get away with is
appalling — we can call Jackie
Kennedy a ‘douchebag,’ or Pat
Nixon a ‘lesbo,” and nothing will
happen to us. But when we step on
someone’s property rights, like
using the VW trademark — that’s
when we get in real trouble in court.
And I can assure you that more
judges find the Lampoon offensive
than humorous.”

Luckily for the Lampoon, the
Volkswagen suit cost the
8

Why Do Minnie Mouse,
VW Sue The Lampoon?

magazine only a full-page apol-
ogy in a subsequent issue. “John
Weidman, one of our editors who
is an attorney as well, said VW
could have gotten a big enough
judgment to bankrupt us. A simi-
lar thing happened when we ran
a topless Minnie Mouse on a
cover and Disney sued us. They
claimed we were using their
characters to sell our
magazines.”’

But Kelly, a Canadian native
who taught poetry at Loyola Col-
lege in Montreal before joining the
Lampoon, felt that what he termed
“economic censorship” was a grea-
ter threat to the magazine than
legal actions.

“In totalitarian countries, you
know who the censors are — you can
go argue with them, or assassinate
them. But advertisers are the cen-
sors in this country. Seven-Up be-
came the ‘unsponsors’ of the Lam-
poon’s radio show when one of their
local distributors was offended by
our impeachment show. Seven-Up
and their ad agency didn’t want to
go through any grief for us, so they
cancelled the radio show — or, I
should say, some distributor in
Abilene or Armarillo [sic] cancelled
us.”

Kelly noted that the Lampoon is
heading in a new direction. *“We
were the first people to really
make fun of the counterculture,
which had really become em-
barrassing by 1970. A few years
later, none of our readers re-
membered the sixties, so we
needed something new — of
course, Richard Nixon came
along, and he carried us for sev-
eral years. We know that our
original readership has grown
up, so we’re trying to make the
magazine a little more mature —
this month’s issue is titled ‘Work’
and our next two will concen-
trate on ‘Money’ and ‘Conspir-
acy.’

“But the people who show up
when I do these speaking tours are

(Continued on Page 16)

Random Ideas

Expressed on
Court System

(Continued from Page 4)

An Interesting But Not Very Useful

Example of the Summary Contempt
Power in Action

Among the Minnesota Supreme
Court’s most amusing and least in-
structive decisions on contempt!® is
State ex rel. Bullard v. McDonough,
Sheriff, 117 Minn. 173, 134 N.W.
009 (1912). The facts were rather
unimportant; no purpose would be
served by reciting them, and I shall
therefore do so. One Brandt was
charged with larceny and brought
before Municipal Judge Lohren.
Brandt’s attorney filed an affidavit
of prejudice, which the judge re-
jected; another such affidavit fol-
lowed and was rejected. At the De-
fendant’s behest the mayor there-
upon intervened!® and designated
one Wagner, Justice of the Peace, to
hear the case. What ensued is best
told in the Supreme Court’s own
words:

At the time and place ap-
pointed for the preliminary
examination in the case of
State v. Brandt it appears that
Judge Lohren refused to abdi-
cate in favor of Justice Wagner,
and while hearing argument on
the proposition from the pris-
oner’s counsel the justice bois-

the necessary extent of jury trial in
criminal cases. But the evolving
spirit of due process must be dis-
cerned and made effective as civili-
zation advances. We reach a point
when the crudities of an earlier time
must be abandoned. In this dawning
of the Age of Aquarius it is not too
much to require that the right to jury
trial shall be made available to
everyone on equal terms as the plain
constitutional language commands.

18. Some opinions in this and other courts
are less amusing and more instructive;
some are less instructive but also less
amusing; some, in turn, are more amus-
ing but more instructive. No decision

both more amusing and less instructive
has been found.

19. An interesting if uncommon procedure
which might reward further explora-
tion.

(Continued on Page 15)
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Book Review

NY Lawyers Probe NYC Practice

By Judith Albert

Practicing Law in New York
City. The Council of New York Law
Associates has put together a vol-
ume of essays entitled, aptly
enough, Practicing Law in New
York City. The Council, whose main
function is to serve as a clearing
house for information on public ser-
vice activities, designed this vol-
ume “to fill a gap in the education of
young lawyers”—that is, to provide
information on what the practice of
law 1s like in a “major law city.”

The extent to which young
lawyers are ignorant of what prac-
ticing lawyers actually do is re-
markable. One Harvard graduate
recently told me he had gone into an
antitrust department expecting to
do the theoretical analysis he had
enjoyed in classes, only to find him-
self spending two months in Min-
neapolis sifting through docu-
ments. When his stint in antitrust
was up, he switched into a labor
practice, which turned out more to
his liking.

The portion of Practicing Law
which is devoted to legal special-
ties might have aided this fellow.
Though the individual descrip-
tions provide no more informa-
tion than would speaking with
several practitioners, the collec-
tion of such information on fif-
teen fields is a welcome re-
source. The topics covered
range from what the work en-
tails and what young lawyers (as
opposed to partners) do, to
suggested background courses
and long-term prospects. While
each section is, of necessity,
couched in generalities, the
generalization in turn means
that the descriptions are proba-
bly applicable to practice in
major cities other than New
York.

In the same vein, the authors
treat the relative merits and disad-
vantages of small, medium and
large firms. They avoid evaluating
individual firms, suggesting in-
NOVEMBER 7, 1975

stead things one might look for to do
one’s own evaluation.

Lest anyone get the idea that
Practicing Law is directed solely
towards corporate practice and
helping lawyers decide which Wall
Street firm they would like to work
at, I hasten to point out that the
volume begins with the not so
tongue-in-cheek “So? YOU Want to
Be a Wall Street Lawyer!??!” and
includes a number of essays on al-
ternatives to law firm practice in
both the private and public sector.

It is not exhaustive, for it fails
to mention private public in-
terest groups along the lines of
the ACLU and the Legal Defense
Fund. However, it does provide

with the general approach required
to meet the needs of smaller clients
would be better suited for a small
firm than large. Perhaps the
greatest benefit of Practicing Law is
to set out images of what the alter-
natives are, so that the young

lawyer can figure out which most
appeal.

The Council of New York Law
Associates had a purpose in
writing this book in addition to
the one stated above. It wishes to
convey the spirit of excitement
which these lawyers feel to be
the essence of New York prac-
tice. The authors have disclosed
the drawbacks of the practice,
most notably the hierarchical

.. ."big problems” and ”big. deals”

of big city practice viewed . . .

fairly specific descriptions of
government offices (District At-
torney, Corporation Counsel,
Attorney General) and
neighborhood law offices.

Included, too, is a program for
starting one’s own firm, though
after reading one hundred pages on
firm practice and recognising that
the center of gravity in the New
York legal community rests with
the large firms, I admit to wonder-
ing whether this alternative is a
realistic one.

The point which most impressed
me as I read these essays is that the
determination to work in one kind
of law office or in a particular field
or, for that matter, in New York
City, involves serious consideration
ol one’s personality and talents. It
would seem that the young attorney
who enjoys developing the complex
fact situations found in antitrust
suits and who has the patience to
stick with those suits for months or
years is a different person from the
young real estate lawyer who is, at
an early stage in her career,
negotiating with outside lawyers
and non-lawyers. The lawyer who
likes client contact and is at ease

structure and institutional qual-
ity of many of the firms. How-
ever, they are caught up in the
challenge (to use their word) of
handling “big problems” and
“big deals”. Caveat emptor: Hav-
ing this state of mind may be a
prerequisite to practicing law in
New York City.

As a postscript, for those looking
for jobs in New York or wondering
whether they would like New York,
Practicing Law includes some hints
on interviewing and basic informa-
tion on living in the city. And final-
ly, for those with additional ques-
tions about practicing in New York,
it lists an additional source of
information—the Council itself.

Professional Dry Cleaning
and Shirt Laundry
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Bogey

We sympathize with the pressures and administrative i_nefﬁciencies
which plague the Placement Office and interviewing organ izations. The
RECORD story on organizations that failed to file discrimination ques-
tionnaires included the names of several interviewers who had either
filled out such questionnaires or were clearly lacking in improper mo-
tives because of this inaccuracy in the Placement Office’s Files. Thus, we
are happy to print the letter from the Placement office on the facing page
which clarifies the facts. (The Placement Office has conceded that our
listing of organizations without questionnaires on file was accurate.)

It is difficult for us to sympathize with claims of some firms th:-;it our
list put them in an undeserved bad light because their hearts were in the
right place (and their typewriters simply slow). Late tacts are uselgss to
those students who weigh this information in deciding whom to inter-
view. Clearly, the questionnaires should precede the interview by sev-

eral weeks.
Admittedly, the Placement Office must take part of the blame for

either not pushing hard enough or for inefficient filing. We are aware
that “keeping the file up to date has been difficult.” But this can’t change
the fact that the requirement for information is established by Har-
vard—it is unfair to all if not administered in a timely fashion.

Eagle

The president-elect of the American Bar Association, Justin A. Stan-
ley, suggested in an October 10 address to the State Bar of New Mexico
that a possible solution to the shortcomings of American legal education
would be to eliminate the third year of law school and give students a
national exam at the end of two years. A third year would be spent in the
area where the student desired to practice preparing for further exami-
nations specified by state supreme courts.

The idea that two years of law school would be sufficient to serve basic
educational needs deserves serious consideration. The practical educa-
tion gained in the context of actual experience would seem superior to
that gained in a restless nineteenth year of classes. Clinical programs
are generally available, but not sufficient to satisfy the need by the
profession of more balanced new attorneys. Bring out the hemlock.
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Fenno

“Why am [ doing this?” Fenno asked, pull-
ing his jacket more snugly around his body
against the autumnal chill. “Why am I out of
bed at seven o’clock in the morning walking
toward Gannett House of all places?”

The 2L walking between Fenno and
the 3L did not answer. The 3L stopped
swearing softly long enough to answer
Fenno’s question.

“Our friend here decided to go through the

writing competition. He skipped all his class-
es and beat his brains out for two weeks or
so, and now he’s got to find out whether he
made it. And he wanted us along to provide
moral support.”

“"Moral support,”” Fenno muttered,
somewhat alarmed that the sun was
much lower in the Eastern sky than he
had ever seen it. "“'I'm very good at moral
support at 11:30. What’s magical about
seven o’clock.

This elicited no response, so Fenno di-
sected his attention to the 2L.

“Is it worth it to get the chance to
spend the summer negotiating profit-
splits on the Blue Book with Ivy League
schools of faded glory which wouldn’t be
allowed to actually do any of the work on
the book even if they wanted to?”

"Yes,” the 2L responded.

"Is it worth it just for the opportunity '

to take reams of copy and write ‘split
infinitive' in the margin next to every
sentence like the last one I used?”

“Yes,” the 2L responded.

At that moment they reached the front
door of Gannett House and found the
2L'’s number neatly typed on a posted list
of those who had made the Review from
the writing competition. As the 2L slowly
comprehended the import of this, his
eyes snapped open in wonder; then he
seized his chest and collapsed on the
porch.

“Are you having a heart attack?” Fenno
asked.

“Yes,” the 2L responded.

Fenno started to summon help, but before
he could get off the porch the front door
opened and four Review editors carrying a
stretcher came out.

“(zet the oxygen tanks from behind the .

Pepsi machine,” one of the editors
shouted to someone in the house as the
other editors lifted the 2L onto the litter,
“we've got another one. Also he may
need surgery, so tell the Developments
people that we'll need their desks as an
operating table and their copy as an
anesthetic.”

With that, the editors carried the 2L's

stricken form into Gannett House and the
door closed behind them. Forever.

“"You know,” the 3L said, "he could
have died.”

“It looks like he’'ll make it, though,” Fenno
responded, shaking his head. "Some people
are just born unluckly.”
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Letters to the Editor of the RECORD

Review Selection Is
Called Into Question

To the Editor:

We are a group of four second year stu-
dents who feel that the REcorp should do an
article on the way people are selected for the
Law Review. The article should cover the
ways In which people are selected and
whether or not this makes sense. Some
suggested areas:

[. How are people selected?

A. We understand that the top 25 or some
people are selected from first year
grades. What about second vyear
grades? If approximately 8 are chosen
after the second year are they chosen
from second and first and second year
grades? If so, is it 4 and 4 or does each
person have 2 averages (a 2d yr aver-
age and an average representing the
1st & 2d year) and the first 8 in terms
of either average is selected.

B. What happens if someone selected
after the second year was previ-
ously selected and declined mem-
bership on the review? At that time
(after 1st year)?

C. How is the information compiled? We
have reason to believe that computa-
tional mistakes have been made. Per-
sons with higher averages than some
who were selected were not also cho-
sen. How can this be? What were the
lowest grade averages of persons
selected after the first year and after
the second year?

D. What if someone takes fewer courses
or takes many courses in other de-
partments by cross registration?

II. Does this make sense?

A. The foregoing suggests that the
procedures are ludicrous and in-
accurate. The registrar’s compu-
ter doesn’t work very well. Pub-
lish the minimum grade averages
(the lowest averages of those who
were selected for review), and
we’ll bet that some people with
higher averages, but who were
not selected will step forward. No
need to publish names, just facts.
Were these errors purposeful?!

B. How do other schools select people?
Stanford and Yale do publish first-
rate reviews,

C. Are Harvard students disadvantaged
because only 5% are selected for re-
view whereas at other schools 10-15%
are selected?

D. Does the law school subsidize the
review with space, utilities,
money? If so, is it fair to have some
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students pay for something that
only directly benefits others?

(unsigned)
Cambridge, Massachusetts

Ed. Note: The questions imply a definite
stance toward law review selection and thus
are printed as they were received in this col-
umn. We invite the Law Review to respond to
the criticisms and queries raised.

Employers Late Or
Lazy But Not Racist

To the Editor:

In reply to the article listing those
employers who have not provided the Place-
ment Office with information about their
employment of women and minority groups:

The list was compiled from a working file
used by the Placement Office; it should not be
interpreted as a final listing of employers
who have failed to return the questionnaire.
As a matter of fact, the F.T.C., Washington,
and Gadsby & Hannah, Boston, have since
sent in their questionnaires and others may
be in transit. In addition, a number of inter-
viewers are dropping off the questionnaire
the day they come to interview.

The law firm of Cox, Langford &
Brown, of Washington, D.C., has been
the unwitting victim of a failure on the
part of the Placement Office to revise its
working file to indicate that the firm had
in fact returned its questionnaire. This is
also true of Morgan, Lewis & Bockius, of
Philadelphia, and Mahoney, Hawkes &
Goldings, of Boston.

A number of employers, although protest-
ing the questionnaire, have completed it.
Others have not completed it, but we have no
way of knowing why. Only a few employers
have reported they found the questionnaire
too offensive to fill out.

Because so many employers return inter-
viewing materials to the Placement Office

piecemeal, keeping the file up to date has

been difficult.
Eleanor R. Appel

Placement Director

Quizzers Strike Out
On Pitching Question

To the Editor:

The sports quiz in your October 24, 1975
i1ssue was both informative and challenging,
except in one minor respect. I believe if you
would check the films of Don Larsen’s perfect
game, you will find that Dale Mitchell, in a
last, valiant effort, went down swinging!

Andrew H. Levy, '69
Washington, D.C.

Respond to Letter!
Says HLS Debtor

Ed. Note: A copy of the following letter, ad-
dressed to Assistant Dean Russell A.
Stmpson and Harvard Student Loan Officer

Kenneth Higgins was forwarded to the REc-
ORD by the author.

Dear Mr. Simpson and Mr. Higgins:

Thank you for your recent reminders that
there is still several hundred dollars out-
standing on my repayment of loans to Har-
vard Law School.

I am anxious to repay these loans, because
I know they are necessary to help other stu-
dents, and I am grateful for the help the Law
School extended me while I was a student
there.

However, 1 am deeply disturbed by
what | have read in the September 26
i1ssue of the Harvard Law Record with re-
gard to issues stated in a letter written by
Jeff Reiman, president of the Law
School Council.

The information in this article gives me
the impression that the Law School is using
high handed and irresponsible policies with
regard to student needs and opinions.

It is my opinion that the Law School is
there to serve the students. It is primarily
the students who are paying for the service of
being educated. The students, hence, should
have the greater power in determining what
the Law School teaches, who teaches it, and
what the requirements are for the degree. I
believe that the students who comprise the
Harvard Law School body are intelligent, re-
sponsible individuals who can be trusted to
make proper decisions.

After 21 years of schooling, I have had
enough experience to know what it’s like
to be a powerless student who is asked to
pay money and put up with the worst
possible professors and the most irre-
sponsible and abusive of administrations.
I don’t want to see my beloved Harvard
Law School turn into this type of institu-
tion.

[ would like a reply from you gentlemen
concerning the points made in Jeff Reiman’s
letter and in particular a promise that stu-
dents will be given effective participation in
the policies of what courses are offered, who
teaches them, and what the requirements
are for the degrees.

Having received satisfactory answers to
these points, I will be more than happy not

only to repay the remaining amount on the
loan but look forward in the future to con-
tributing to the continued growth of Harvard
Law School.

Dr. Richard Iacobucci '68
Cambridge, Massachusetts
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Cryptic Law|

The following excerpt from a not-so-dated
"Decode it. (Hint:
rofthe

opinion is in judicial code.
Each letter stands for a different lette
alphabet.)

“V qluunw Imtoo wrlw vw znsge fo

sutolhnulfgo wn vuiot itnk wro suevhyswoe
ilgwh wrlw wro xskyvum tnyo zlh wnn
hrntw int wro ystynho lue wro kluuot vu

zrvqr vw zlh shoe.”

SPORTS QUIZ

1. Before Bud Wilkinson tried his hand at
broadcasting, he was an incredibly suc-
cessful coach at Oklahoma. His teams
had two lengthy winning streaks: 31
games from 1948 to 1951, and 45 games
from 1952 to 1957. The same team
ended both streaks; name that school.

2. Which two teams met in the first Rose
Bowl game on January 1, 19027

3. What Professional Hall of Fame re-
ceiver fumbled only once in his entire
career?

4. Since 1960, seven quarterbacks have
won the Heisman Trophy, but only
three have achieved even a modicum of
success in pro ball: Roger Staubach,
Navy, 1963; Steve Spurrier, Florida,
1966; and Jim Plunkett, Stanford, 1970.
Name the four other Heisman-winning
quarterbacks who have suffered
mediocre professional careers?

5. John Wooden's first NCAA champion-
ship squad had three players who went
into the pros. Name the three, and the
year of that first of many triumphs for
Wooden.

6. Who was the first player in NBA history
to amass 20,000 points in his career?

7. The Boston Celtics acquired Bill Russell
out of the University of San Francisco in
the 1956 college draft. Who did the Cel-
tics trade to St. Louis for the Hawks’
number two position in the draft, who
was the first player chosen ahead of
Russell, and who won Rookie of the
Year honors after the 1956-57 season?

8. Another great NBA center, Wilt Cham-
berlain, scored 100 points in one game
against the New York Knicks on March
2, 1962, as Connie Dierking and Cleve-
land Buckner fouled out trying to stop
him. Within two points either way,
what was Wilt’s scoring average for that
1961-62 season, and whose record for
most points in a single regulation game
did Chamberlain shatter?

9. Who are the only other two players to
score 100 points in a single game, hold-
ing the small-college and university di-
vision records respectively? (Hint: one

. went on to play professional ball as a

guard for the Los Angeles Lakers.)
The words to the great Michigan fight

song are:

“Hail to the conquering heroes,

Hail to the victors valiant;

Hail, Hail to Michigan,

The Champions of the West.”

What mean these final words?
Bonus Question for true sports buffs.
Who held the world chess championship

before Boris Spassky?

L.aw Notes

Jimmy Breslin will speak in Lecture Hall B
of the Science Center at 8 p.m. Monday, Nov.

10. The speech is sponsored by the HLS
Forum. Tickets are $2.00.

General David Elazar, Commander 1n
Chief of the Israeli Armed Forces during the
Yom Kippur War, will discuss “The Long
Range Effects of the Yom Kippur War” in
Lecture Hall B of the Science Center on
Tuesday, Nov. 11.

e R

A wine tasting party will be held in
Harkness Commons, first floor, at 8 p.m. on
Thursday, Nov. 13. Wine, cheese and bread
will be provided by the Harvard Law Com-
munity Association. Non-members must pay
50 cents admission.

“Can Israel Feed Itself?” will be the
topic of the Sabbath Table Talk at the Brooks
House at 8:45 p.m. on Friday, Nov. 14. Yair
Mundlak, visiting professor of economics
from Hebrew University, will lead discus-
sion.

Massachusetts State Legislator Elaine
Noble will speak in 335 Pound at 8 p.m.
Wednesday, Nov. 19. Her discussion will
center on women’s involvement in academic
and political fields. Refreshments will be
served at 7:30 p.m. The event is sponsored by
the HLCA and the Women’s Law Associa-
tion. Non-members will be charged 50 cents
admission.

Sports Answers
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SCORING

6-10 How do you find zo much time for
schports, Henry, vhat mit running ze
country und all?

4.5 What's that, Birch? You'd like to
change your answers?

2-3 We'll call you when we have a quiz on
touch football, Sarge.

0-1 Uhoh, Scoop. I was afraid you'd bomb!
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Solution to “Cryptic Law”
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JAMES F. BRINE, INC.
29 BRATTLE ST.
HARVARD SQ. 876-4218

Sports Equipment and Apparel
For The Entire Family

e Soccer @ Skiing @ Tennis e
e Hockey @ Squash e Locrosse e

Check this year's selection of warm clothes
tar winter

e Down Parkas e Sweaters e Hats e Gloves @

Compare QOur Prices
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~ Solution to Busing Problems

L

s Sought By HLS Students

(Continued from Page 2)
hearing on his suspension,” Fleet-
wood said. “The school officials act
much more fairly and carefully
when we're sitting there.”

The problem of black student
suspensions has been taken up by
still another group of law students
in conjunction with the Childrens
Defense Fund, a public interest
group. Since last spring, law stu-
dent Michael A. Davis, 2L, has been
working with CDF on a lawsuit to
provide relief to suspended black
students.

“Last spring figures came out
that showed black students
were being suspended at a rate
twice that of white students and
twice what the rate for blacks
had been,” Davis explained. “We
felt this represented institu-
tional racism in the Boston
school system.”

Davis explained that the CDF
suit, which is still in the discovery

stage, has already had a positive ef-
fect in “putting school officials on
notice that their conduct is being
watched. The word got around to be
cool with suspensions, and the rate
has already gone down.”

The CDF'’s longterm goals for the
suit include, according to Davis, es-
tablishing fairer review procedures
for school suspensions, such as the
requirement of an independent
examiner at suspension hearings.

Davis and another law stu-
dent, Judith Loesser, have spent
much of their time with CDF
searching for witnesses to testify
on the problem areas in the sus-
pension process.

“It was tougher than I thought
getting the teachers to talk,” Davis
explained. “The entire school sys-
tem, from the top officials down to
the lowest janitors, were all aware
of the political nature of the prob-
lems. They were really hesitant to
get involved.”

The last numbers of Volume 61 of the RECORD will be published on
November 14, November 21, December 5, and December 12. The
RECORD welcomes contributions of cartoons and caricatures pertain-
ing to life at the Law School or to law in general, as well as Rule 26
questions, Cryptic Law cases, and article ideas.

Legal Research

founded by
Harvard Law School
Graduates & Students

eINCREASE YOUR VOLUME

ePREPARE YOUR CASES IN MORE DEPTH
eACCEFPT MORE CLIENTS

$15. per hour tor research memoranda
briets, or pleadings.

Cambridge Legal
Research Incorporated

146A Mt. Auburn St.
Cambridge, Mass. 02138
(617)-661-13%90
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Drinan Opposes
U.S. Assistance
To Arab Boycott

Continued from Page 3)

U.S. law would induce the Arabs to
rescind the boycott rather than to
cease doing business with U.S.
companies. Drinan also described a
bill proposed by Representative
Elizabeth Holtzman of New York
which would entail civil and erimi-
nal penalties.

Father Drinan, who was a well-
known opponent of the Vietnam
War, and an active participant in
the impeachment proceedings
against Richard Nixon, had other
harsh words for the executive
branch. He noted that during his
confirmation hearings former CIA
director William Colby called Laos
a “perfect example” of covert opera-
tions.

On Tuesday, October 28,
Senator Claiborne Pell (D.-R.1.)
spoke to the Forum. Senator
Pell, who is a member of the Se-
nate Foreign Relations Commit-
tee, discussed the future of
American foreign policy. The
U.S. should be neither
isolationist nor internationalist
in the future, Pell recommends.
Rather, the U.S. should contract
its activities in the areas of mili-
tary assistance and involvement,
while expanding its humanita-
rian efforts.

Pell believes that the U.S. has
enormous educational and cultural
resources, which it should share
with the rest of the world. Pell con-
ceded that the U.S. is committed to
its present level of military assis-
tance to certain countries, such as
South Korea. But he feels that the
U.S. can and should encourage the
South Korean government to adopt
a less authoritarian attitude.

In response to a question concern-
ing the future of the CIA, Pell said
he would not like to see the CIA
dismantled, but suggested that its
intelligence-gathering be separated
from its covert operations. On the
question of Portugal, Pell expressed
the opinion that the U.S. should not
become involved.

13



(Continued from Page 1)

~ quirement with only the bare
minimum of commentary.

Unpublished opinions, argues a
recent article in the American Bar
Association Journal, have already
led to confusion in the Circuit’s case
law, and may lead in the future to
further misunderstandings and
even to judicial abuse. The author of
the article, James N. Gardner, as-
serts that two recent maritime
cases in the Ninth Circuit were in-
consistently decided, but that the
Inconsistency cannot be rectified,
because only one of the cases was
published. The unpublished case
will remain unknown to all but a
few lawyers, and will in any event
be unavailable as a precedent in
later cases. Such an outcome is ob-
viously undesirable The poten-
tial for similar results in the future,
states Gardner, inheres in the dis-
cretion permitted the court under
the loose language of Rule 21.

The potential for the abusive ap-
plication of the Rule arises out of
the temptation for judges to decide
not to publish decisions that may
not be entirely consistent with pre-
cedents, but that in the particular
case may seem justified. The incon-
sistency in the erroneous decision
would not affect the precedential
value of the previous decisions —
and therefore the “doctrinal integ-
rity” of the court — because the
error would be limited to the parties
to the dispute. The only limit would
be the discretion of the court apply-
Ing to its own decision the standard
of Rule 21 that the new case does not
“change” the law.

Clerks on the Ninth Circuit,
who asked not to be quoted di-
rectly, forcefully argued in tele-
Phone interviews that the poten-
tial for abuse has never been
realized, and that their judges in
the Circuit are disturbed by
what they regard as completely
unfounded speculation that dis-
cretion under nonpublication
rules will be abused.

Criticisms such as those voiced in
the ABA Journal are also met with
the argument that the rule is neces-
14

sary for increasing judicial effi-
ciency. Judges that do not plan to
publish their opinions need not
spend time worrying over punctili-
ous style and other requirements of
“legal scholarship.” Permitting cer-
tain opinions to remain unpub-
lished, so the proponents of the new
rule reason, eliminates unneces-
sary formalism in appellate deci-
sions, and relieves judges and staff
of the need to spend excessive time
with routine cases.

The nonpublication rule is also
intended to increase the efficiency
of lawyers. The growing research
burden on lawyers may be eased if
cases with Ilimited precedential
value are eliminated from the in-
formation pool. Those who believe
that the ever-increasing flow of
cases from the courts is beginning to
inundate lawyers who must analyze
the data find this a persuasive point
of view. Finally, nonpublication
rules reduce the costs of legal publi-
cation, for legal publishers, and for
lawyers and law schools.

Gino & Mike’s
Barber Shop

A CUT

ABOVE THE REST

ONE BLOCK FROM THE LAW SCHOOL
OPPOSITE HOLIDAY INN

304-6878

We do razor styling

BRODIE
AUTO RENTALS

Rent a Dodge Colt or V-W
For $7 Per Day & Mileage

Also Compacts and
Station Wagons Available
Bicycle and Ski Racks Furnished
At No Charge

491-7600

106 Mt. Auburn St.
At the Coolidge Bank
Lowest Rates in Harvard Square

The support for these advan-
tages of nonpublication is
reflected in a recent report on
procedures of the federal appel-
late court system. The study by
the so-called “Hruska Commis-
sion,” notes that a number of
Circuit courts are experiment-
ing with procedures to reduce
their work load. Those include
elimination of oral arguments
and the use of form opinions,
which can have about the same
effect as the Ninth Circuit’s Rule
21.

Where will such reforms lead?
“The spectre of these proposals,” said
Professor Paul A. Freund in a recent
Interview, “is always far more
frightening than the experience it-
self.” The Harvard expert on con-
stitutional law and court adminis-
tration did not forsee any of the con-
stitutional problems in nonpublica-
tion rules implied in Mr. Gardner’s
article in the A.B.A. Journal. How-
ever, there are some disturbing im-
plications in recent trends, he as-
serted, which threaten the tradi-
tional function of appellate courts
as “small groups of thinkers.” The
potential result of these develop-
ments 1s to turn appellate judges
into one more variety of bureaucrat.

Whether such innovations as
nonpublication rules will ease the
burden of the courts is open to seri-
ous question. If the rules open the
way to less rigorous decision-
making or inconsistent case law,
the solution may be worse than the
problem.

. Dorm Council Activities
This Weekend
TGIF — Today, 4-6 p.m.

Harkness Downstairs Lounge

LAW SCHOOL FLICK
“DAWN PATROL”

Saturday (tomorrow) 8 & 10 p.m.
Hark, $1 (50c with HLSDC Card)

Starring Errol Flynn,
Basil Rathbone,
and David Niven

HARVARD LAW RECORD

Efficiency: Spectre of Abuse? g

—

= =

= Fe FAOFPR MO PP GR RS ™S

. il i A i




» Coming High Court Battle Court Contempt

D

(Continued from Page 3)
when he later called the argument
“prilliantly done, under great pro-
vocation.”

When asked about the retort,
Rabinowitz explained, I bit
back,” and added he might not
have done so had he been facing
Chief Justice Burger. ‘I suppose
my manner was less formal
here,” he said, *but not much.
This is my stule. . .Itry to see to
it that no judge falls asleep.”

While the argument was adver-
tised in terms of a reexamination of
Sabbatino, students had little
chance to hear arguments on that
case. Friedman tried to ignore Sab-
batino completely, claiming it could
be distinguished.

And in spite of McDougal’s re-
quest, Rabinowitz ended with
little time to say more than that
Sabbatino should be reaffirmed
with “a ringing decision.”

Heard By 550 At HLS

Instead, most of the argument
centered on defining an "act of
state.” This point might have been
somewhat confusing to students,
Meisel explained, due to the com-
plex fact situation of the case.

“But it seemed to go very well,

even with that difficulty,” Meisel
said.

The presentation of a mock
appellate argument is an annual
event sponsored by BSA, Meisel
said. This year was somewhat
unusual, however, because both
sides were argued by the actual
counsel. Meisel noted that in the
past a faculty member has usu-
ally taken one side.

Meisel said the second half of the
program to expose students to oral
advocacy will come in two weeks,
when the BSA will present a model
trial based on cases now being
studied by IL’s in their Legal
Methods groups.

Also in Judge’s
Own Disability

(Continued from Page 8)

terously proclaimed himself
judge of the municipal court
and undertook to take the chair
of Judge Lohren, whereupon
the judge promptly tipped the
justice out, and the latter,
owing to a temporary disabili-
ty, slid under the table and be-
came profane and abusive,
whereupon the judge fined him
for contempt of court, and, fail-
ing to pay the fine, he was
committed to the respondent’s
keeping, where he went to
sleep; but his attorney was
alert and petitioned for a writ of
habeas corpus.2?

20. 134 N. W. at 509. On second thought,
there probably is no more amusing re-
ported contempt case, and note 18 supra
should be read accordingly.

|VW SPECIALS

MINOR TUNE-UP — Pis., Plugs, Cond.

Gas Filt.
CHANGE OIL — (3 gts.), Clean Strainer, & Lube
CONTINENTAL B/W TIRES — 5.60 x 15
SEDAN MUFFLERS
SQUARE BACK MUFFLERS
BUS MUFFLERS
BRAKE ADJUSTMENTS
CLUTCH ADJUSTMENTS
EMG. BRAKE ADJUSTMENTS
SUPER BEETLE FRONT SHOCKS
SEDAN SHOCKS/PAIR
SEDAN OR SQUARE BACK BALL JTS/PAIR

V.W. STEERING DAMPER

V.W. RADIO ANTENNAS

V.W. HORNS

V.W. SEDAN STARTERS

V.W. SEDAN KING & LINK PINS
V.W. FRONT END ALIGNMENT

L

MAJORTUNE & VALVE ADJUSTMENT — Pts., Plugs, Cond., Rotor, Cap,

AUTO-TORIUM, INC.

410-424 Green Street, Cambridge

Behind the Central Square Post Office
Open Mon.-Fri. 8am - 6pm Tel. 661-1866

AUTO BODY REPAIRS AND ESTIMATES

(all prices include parts and labor)

AMERICAN SPECIALS

6 CYL MINOR TUNE-UP — Pts., Plugs, Cond. $ 19.85
6 CYL MAJOR TUNE-UP — Pts., Plugs, Cond., Rotor, Cap, Air Filt., Gas

V.W. SEDAN OR SQUARE BACK BRAKES — 4 whis, Brake Pads and/or
Shoes, Whi Cyl's, Seals, Brgs Repacked, Disks or Drums Machined
V.W. SEDAN MINOR BRAKE JOB — 4 Whis, Brake Shoes only

$ 14.95 Filt., P.C.V. Valve $ 39.95
8 CYL MINOR TUNE-UP — Pts., Plugs, Cond. $ 21.95

$ 2995 8 CYL MAJOR TUNE-UP — Pts., Plugs, Cond., Rotor, Cap, Air Filt.,, Gas

s 395 Filt., P.C.V. Valve $ 43.95

$ 19.95 4 CYL MINOR TUNE-UP — Pts., Plugs, Cond. $ 14.95

$ 39.95 CHANGE OIL — (5 qts.), Filt., & Lube $§ 7.95

$ 49.95

ss4905 TOYOTA SPECIALS

S 392 4 CYLMINOR TUNE-UP — Pts, Plugs, Cond. $ 14.95

$ 2'95 4 CYL MAJOR TUNE-UP & VALVE ADJUSTMENT — Pts., Plugs, Cond.,

; Rotor, Cap, Air Filt., P.C.V. Valve $ 39.95

$ 99.95  cHANGE OIL — (5 gts.), Filter & Lube § 7.95

$ 2495  7OYOTA DISK BRAKES MAJOR $ 79.95

$ 59.95 MINOR $ 39.95

: gg*g: VOLVO SPECIALS

$ 18.95 4 CYL MINOR TUNE-UP — Pts., Plugs, Cond. $ 14.95

$§ 9.95 4 CYLMAJOR TUNE-UP & VALVE ADJUSTMENT — Pts., Plugs, Cond.,

$ 11.95 Rotor, Cap, Air Filt.,, P.C.V. Valve $ 44.95

s 3995 CHANGE OIL — (5 gts.), Filt., & Lube § 7.95

$ 5495 VOLVO DISK BRAKES MAJOR — Mach. Disks, Seals, Repack $ 79.95 |

$ 9.95 MINOR — Pads only $ 39.95
VOLVO SHOCKS 190 SERIES/PAIR $ 30.00
CLUTCH ADJUSTMENTS $ 3.95
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NYC Default
Analyzed, Seen Speaks on VWs, Union Efforts

As Imminent

(Continued from Page 6)

be forced to conclude that it
never had jurisdiction of the
case, dismiss it, and thereby nul-
lify all actions taken by the City
under its authority during the
years since approval of the peti-
tion in bankruptey.

A dismissal at such a late date
would leave in the lurch those
financiers who tried to help New
York out of its plight. They would be
caught holding certificates of inde-
btedness, bonds issued on the ban-
kruptcy court’s authority with
priority over all previous debts,
which would be rendered worthless
by dismissal.

If New York wants to buy as
much time as possible without as-
sistance from the Federal Govern-
ment or the pension funds, it
might get 120 days from a sym-
could then get 120 days from a sym-
pathetic judge on a petition for a
preliminary stay under Chapter IX.
After that, New York could file a
Chapter IX, getting a stay of suits,
and a month later have it dismissed.
It could appeal, seeking a stay of the
dismissal pending appeal, and
meanwhile file under the Ford bill,
which would as proposed be in addi-
tion to the existing Chapter IX.
That way, 1t could get still another
“reasonable time” before the stay on
lawsuits could be removed. Thus,
New York conceivably might be
able to protect itself from suits
without ever having a bankruptcy
petition approved, all the way up to
June, 1976.

Lampoon Editor

Topless Mouse

(Continued from Page 8)

still 18-year-old class clowns — you
know the type. We don’t have many
women readers — maybe because
our humor is so aggressive. For in-
stance, I doubt that many women
appreciated our “Joan Little: A
Blow for Freedom?” headline. I
think women have a more pleasant,
natural sense of humor, especially
about sex.”

The Lampoon editors have di-
verse political stances, according to
Kelly, but they are unanimous
when 1t comes to picking the next
President. “For us, Nixon was the
greatest President ever — he was so
evil that we never ran out of things
to do to him. Our staff feels that
Rockefeller would be almost as good
for the Lampoon as Nixon was —
everyone can hate Rocky. Ford’s
just dumb, and how long can you
make jokes about plain dumbness.”

Kelly’s current speaking tour
1s taking him to several colleges
in New England and Canada. He
had a hand in two of the Lam-
poon’s newest special projects, a
record album and a not-so-
serious, coffee-table treatise on
comics, but Kelly is unsure of his
future plans.

“l can’t stay with the Lampoon
forever and wouldn’t want to, but it
does have a unique function. The
things it publishes would never be
seen if the National Lampoon didn’t
exist, and it does provide a living for
people like me.”
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Firm Resists

Of Employees
(Continued from Page 1)

“not performing his messenger
duties properly, abusing employee
privileges and disrupting office pro-
cedures.” Kane, a leader in the
movement to form the United File
Room Clerks and Messengers,
claimed the firm has gone to great
“trouble and expense . . . attempt to
dissuade us.”

The case has received the sup-

1—-

—p

port of workers groups includ-

ing 9 to 5 (Boston), Women Office
Workers in New York, Women
Employed in Chicago, and
Women Organized for Employ-
ment in San Francisco. These
associations assisted the United

File Room group in preparing |

the brief submitted to the NLRB.

Charges were filed in
Washington this Monday. Joanne

Goldstein, an attorney for Angoff,

Goldman, Manning, Pyle and
Wanger, another Boston firm, is

acting as counsel for the complain- |

ing employees.

Goldstein stated: “It’s definitely
going to be a battle.” She com-
mented that “most
employees in the non-professional
categories” are women and that the

law firm |

case thus has important implica- |

tions as a case for women’s rights, as
well as for law firm employees.
Goldstein added that success before

the NLRB would provide a prece-

dent for law firm employees around

the country to unionize.

In Boddle, Fogel, Jubler,

Reinhardt & Rothschild, 206
NLRB 512 (1973), involved a
smaller California law firm. The

NLRB in a 3-2 decision refused
to exercise jurisdiction due to

lack of interstate commerce is-
sues, special confidentiality

problems regarding clients, and
a lack of evidence of a need for
union activity in the area. The
Kane brief, according to Jackie |,
Ruff of 9 to 5, overcomes these
three points of the NLRB opin-
ion.




