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HLS Scholars
Aid in School

Busing Strains

By Barbara Moore

Boston Mayor Kevin H. White
has sought the help of an informal
group of advisors, including two
Harvard Law School scholars, to
clarify the problems involved in
Boston’s desegregation orders.

Raoul Berger, Warren Senior
Fellow of American Legal History
and Paul Freund, Carl M. Loeb
University Professor were among
the group of 12 to 15 lawyers and
non-lawyers with whom White met
February 3. “We simply talked all
around the problems of desegrega-

(Continued on Page 6)

Spicy Reforms Revealed

During Legal Ed Session

By Bruce Howard

Third year papers in the second
year? Absolute blind grading by
professors? Constitutional and ad-
ministrative law classes limited to
fifty students? One semester ver-
sions of corporations, commercial
transactions, and estate planning?
Two month Christmas vacations?

These were just a few of the spicy
reforms presented as real pos-
sibilities to the sparse showing at
Monday’s Root Room meeting of the
Legal Education Committee.

Members of the committee,
which is made up of students,
faculty and administrators, out-
numbered non-committee stu-

Loss Exam Leads to Ire;
Students Protest Re-run

By Roger Evans

A swell of student protest has arisen as the result of an exam adminis-

tered in Professor Louis Loss’ Securities Regulation course.

According to students and university officials, Loss gave a final exam for
the fall course in which eighteen of twenty questions were the same as
those which appeared on his 1972 exam. The exam was composed of

multiple-choice questions, averaging four choices per question. Students
were given an opportunity to explain each answer. Many students have
complained to Registrar Mary D. Upton and are seeking redress through
Law School channels for what they see as “the latest slap in the face” by a
professor “who no longer cares about teaching,” according to one student.
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Many test-takers apparently
had answers to theSecurities Regu-
lation exam. Some had worked
them out for themselves by
studying from old exams. Others
had copies of Loss’ answers

(Continued on Page 7)
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Professor Abram J. Chayes

dents at the special session,
which was held to allow in-
terested students to learn about,
and comment on the current ac-
tivities of the committee.

But the turnout, while slight, was
active, with most of those in atten-
dance vehemently challenging the
law school’s curriculum and grad-
ing system.

Even the chairman of the com-
mittee, Professor Abram J. Chayes,
who moderated the discussion, par-
ticipated in the at times airy visions
of a future Harvard Law School. At
one point Chayes even mentioned
the “theoretical possibility” of
eliminating the third year, though
he quickly qualified the speculation

(Continued on Page 9)




Daley Patronage Colorful Paper Topic; - |

Research Being Used as Case Appealed

By Susan Gillette

“Chicago politics is nothing if not
colorful,” quips Gary T. Johnson,
2L, who, like many other Demo-
crats of that city, is cashing in on
the political games played in the
Chicago government.

Johnson will reap a trip to the
Supreme Court, a third year paper,
and experience working with
lawyers from the Chicago firm of
Jenner & Block as the results of his
participation in a case which could
scuttle the political patronage sys-
tem of the Windy City and many
other municipalities.

In a pro bono case, Jenner &
Block, with Johnson’s help as a
representative of the Harvard
Civil Rights-Civil Liberties Re-
search Committee (CRCL-RC),
seeks to maintain a class action
to secure [the] jobs of Republican
employees of the sheriff of Cook
County. The current Democratic
sheriff is trying to fire the Re-
publicans and replace them
with members of his own politi-
cal party.

Defendants in the case are
Richard Elrod, the sheriff; Mayor
Richard Daley, and the Cook County
Democratic Organization. They are
represented by Thomas Foran, a
Chicago lawyer and “friend of
Daley.” According to Johnson,
Foran also prosecuted the “Chicago
Seven.”

Jenner & Block lawyers on the
case include Douglas B. MacDonald
73, a former CRCL-RC member
with whom Johnson developed a
“close relationship” this fall, after
the case was assigned to him by the
CRCL-RC. Johnson also worked for
Jenner & Block in Chicago during
the Christmas holidays.

Johnson said he began work-
ing with the firm on the case
shortly after certiorari was
granted by the Supreme Court
this fall. “A lot of what I wrote
went into our brief,” he said, but
added he didn’t have any final
responsibility for the brief since
2

it was prepared during his
exams.

The appeal concerns the defen-
dants’ motion to dismiss, which was
granted by the federal court In
Chicago. Judge Julius Hoffman (of
Chicago Seven trial fame) presided.
But the 7th Circuit reversed and the
plaintiff class will try to hold onto
its victory in the Supreme Court. “It
would be nice if they'd give us some
legal help,” Johnson reflected.

In his work on the brief and in his
third-year paper Johnson developed
the theme that, for jobs not related
to policy-making, basing tenure
upon political affiliation is a viola-
tion of 1st Amendment guarantees
of freedom of speech. He relies upon
the 1972 Supreme Court case, Perry
v. Sindermann. Justice Potter
Stewart wrote the opinion, and his
clerk at the time was Richard
Parker, now an assistant professor
here. Johnson explained it was easy
to settle upon Parker as the adviser
for his paper.

The 7th Circuit accepted the
distinction between policy and
non-policy jobs, Johnson said,
adding that with Supreme Court
approval, the opinion will have
importance to “process-servers,
janitors,” and other government
employees *“‘all over the coun-
try.”
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Gary T. Johnson, 2L

While obviously unable to give an
unbiased statement of the other
side’s argument, Johnson did illus-
trate the defense strategy as de-
pending upon arguments of waiver
of rights, history, loyalty, and the
well-known political tradition, “to
the victor belongs the spoils.”

The defense argues that the Re-
publicans who would be displaced
by Democrats cannot argue against
political patronage since it was the
patronage system which got them
their jobs in happier Republican
days. According to Johnson, it is also

argued that since patronage has
been here “since the days of the

Founding Fathers,” the court
“shouldn’t overrule 200 years of
American history.” And finally, it is
contended that the sheriff needs
loyal employees, he added.
Johnson’s position is that al-
though the patronage system
may be the quintessence of 200

years of American urban his-
tory, it was never sanctioned by

the Founding Fathers. He also
says the argument of *“loyalty”
requirements is undercut by the
prevalent practice of retaining a
job after a changein the political
affiliation of city bosses by se-
curing a document certifying a
switch to membership in the
new ruling party. This is called
the ‘“‘re-patronage system,” he
said.

The plaintiffs’ arguments will be
buttressed by an amicus brief filed
by the Ralph Nader organization,
Johnson added.

Whatever the outcome when the
case is heard in Washington in
March, it’s certain that Johnson, if
he were on the bench rather than in
the  spectators’ section, would hold
for the plaintiffs.

And that wouldn’t really be
political back-stabbing. Al-
though he’s a Chicago Demo-
crat, Johnson says he is an
“Independent Democrat.” And,
he added, in Chicago that term
signals that you’re against
machine politics.
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" Role of Scientific Expert Examined

By Edward Groth III

The scene: a courtroom. A defen-
dant on trial for bank robbery has
been identified as the thief by an
eyewitness. The first witness
called by the defense is a professor
of psychology at a respected univer-
sity, who describes research studies
showing that human memory can
“play tricks,” and that eyewitness
accounts may be unreliable.

Another scene: a hearing before a
regulatory body charged with the
control of pollution. A professor of
environmental medicine, speaking
for a citizens’ group, states that
chemicals released into the envi-
ronment by a local factory can cause
cancer. A medical researcher
employed by the industry testifies
that studies have shown that no one
in the community has been harmed
by the discharges.

These and similar scenes are
becoming more familiar parts of
the contemporary legal process.
As scientific questions are more
frequently included in adver-
sary proceedings, lawyers have
found it necessary to turn to sci-
entists as pre-trial advisors,
consultants during the proceed-
ings, and witnesses.

The participation of an expert can
greatly strengthen the case an ad-
vocate can present for his client. At
the same time, however, the grow-
ing trend toward the use of expert
testimony has posed 1mportant
problems for both the legal and the
scientific professions.

Basic  differences in  the
philosophical foundations of the
scientific and the legal systems can
produce strong tensions between
the ethical imperatives of the two
professions when a scientist 1s
thrust into an adversary situation.
At its simplest, the highest goal of
science is to uncover the truth; and
the highest value of the legal sys-
tem is to win on behalf of one's
client. Indeed, in the adversary sys-
tem of courts and regulatory
7 decision-making, the truth may be
incompatible with victory for (at
least one of) the parties in the dis-
pute.!
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If the ideal of science is to find
truth, truth is still an ambiguous
and elusive beast. Many scien-
tists may agree on what the evi-
dence is (what has been shown
by reliable methods to be true),
but may disagree over infer-
ences which may be drawn from
the data.

Such inferences depend on judg-
ments: both the scientific judg-
ments of an expert, and value
judgments of the sort that anybody
makes. Scientists whose judgments
differ may become active partisans
of a point of view. Experts tend to be
just as biased as the next fellow, and
just as defensive of their opinions.

No matter how strongly scien-
tists may disagree, however, the
pursuit of truth stays on course be-
cause of two basic tenets of science.
First, it is always assumed that the
intellectual antagonists are more
interested in the truth of the facts
and the interpretations involved
than in winning the argument. Sec-
ond, all scientists are aware that
virtually nothing in science is abso-
lute; hardly a statement or an in-
terpretation can be made that does
not need to be qualified by reference
to contradictory evidence or differ-
ing but also potentially valid in-
terpretations.

Important matters are almost
inevitably complex and uncer-
tain; and scientific integrity de-
mands that these qualities be
recognized.”? Schopenhauer cap-
tured the essence of scientific
responsibility when he said:

“The value of what one
knows is doubled if one con-
fesses to not knowing what
one does not know. What
one knows is then raised
beyond the suspicion to
which it is exposed when
one claims to know what one
does not know.”

[n contrast to this ideal, the pub-
lic often looks upon scientists as
omniscient, and sees scientific 1s-
sues as black-and-white, simple,
and certain. The objectivity of ex-
pertise is usually taken for granted.
When this image confronts the real-

seeks to present “. . .

1ty of responsible scientific equivo-
cation, the result is likely to be
frustration. Senator  Muskie
lamented, after hearing an array of
experts testify that “The evidence
on the one hand indicates thus-
and-so, but on the other
hand . . . ,” that what the nation
needs is more “one-armed scien-
tists.”

One can sympathize with the sen-
timent: legal and social decision-
making would be far simpler if sci-
ence could provide unequivocal
“facts” that would absolve policy-
makers of the need to make difficult
trade-offs among important values.

The adversary nature of the
legal process, with its emphasis
on victory, exerts a strong dis-
torting influence on the scien-
tific pursuit of truth. At best, the
search for the truth is second-
ary, and the effective lawyer
not the
whole of the sprawling and un-
manageable truth, but the
portrayal that is most conve-
nient and useful.” ®* Experienced
trial lawyers coach expert wit-
nesses never to volunteer infor-
mation, and not to “weaken”
their testimony by acknowledg-
ing the existence of contradic-
tory or ambiguous evidence.?

One attorney advised potential
witnesses that the best attitude for
the expert in court was to be found
in this parody of the 23rd Psalm:®

“Lo, though I walk in the
shadow of the valley of the
skeptic and cross-examiner, |
shall fear no evil, for integrity
and knowledge are my staff.
And besides, I am the only man
in this whole damn valley who
really knows what all these
data mean!”

The arrogance of this attitude and
the humility of the earlier quota-
tion make a stark contrast.

The “one-armed scientist” and
the attorney looking for an edge on
his adversary are natural allies. In
a legal or regulatory dispute, the
testimony of a balanced, objective
scientist who scrupulously qualifies

(Continued on Page 15)
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History of French Judicial System,
Civil Liberties Subject of ILS Talk

By G. Bruce Kuehne

“French Judicial Review In a
Nutshell” might have been a more
appropriate title for a recent even-
ing meeting of the International
Law Society which featured Roger
Errera, jurist and author, who
spoke on “Civil Liberties and the
Legal and Political System: The
French Case.”

Errera introduced his discussion
with several fundamental observa-
tions about the development of civil
liberties in French society. As most
Americans know, he said, the
French liberal school of thought
was comparable to and part of lib-
eral thought in America and Bri-
tain. But liberal speculative
thought had little practical effect on
political and social life in France.
Perhaps as a result of the tradition
of the omnipotent sovereign, acts of
the legislature were seen as final
and non-reviewable, he said.

France has had several con-
stitutions, none of which pro-
vided a declaration of rights as
such, Errera explained. Instead,
protection of civil liberties has
originated and developed
within the system of administra-
tive law.

But for historical reasons, Errera
explained, France has lacked the
tradition of a strong judiciary, or of
a Judiciary with functions beyond
that of application of the law. Such
a tradition, combined with the ab-
sence of express provisions for civil
liberties in the constitutions, has
led to judicial self-restraint, he
added.

Paradoxically, Errera said, the
origins of modern judicial review lie
in the Declaration of 1789, adopted
after the Revolution by the Con-
stitutional Assembly, not as part of
the Constitution, but as a state-
ment of philosophical principles
considered as “la base necessaire des
institutions  humaines.” Among
these principles are the political
equality of citizens, property rights,
and freedom of speech, of the press,

and of religion.
4

subsequent constitution,
adﬁpted in 1875 at the com-
mencement of the Third Repub-
lic, still contained no declara-
tion of civil rights, but adopted
the Declaration of 1789 as a
preamble, he said, adding thatin
1946 a new constitution was
adopted at the beginning of the
Fourth Republic including the
Declaration of 1789, but again
without delineation of civil
liberties.

In Errera’s opinion, the most in-
teresting aspect of the debate pre-
ceding the adoption of the con-
stitution of the Fourth Republic
was the attempt by conservative
forces to create constitutional
guarantees of civil rights and the
power of constitutional review.

The stimulus for this movement
was the nationalization of crucial
industries after the war, which
raised the spectre of destruction of
property rights, he explained.

Freedom of the press was con-
sidered endangered by the fact
that newspapers which had col-
laborated with the enemy were
suppressed and the publishers’
businesses seized, he added.

The reason this movement failed,
according to Errera, was that the
Left combined with the conserva-
tive forces to defeat it. Both the
communists and the socialists
feared that constitutional review
would thwart the basic reforms
they planned for the country.

He said that despite the absence
of constitutional guarantees, the
French Parliament has from time to
time enacted statutes protecting
basic civil liberties, such as freedom
of religion and expression. In order
to ensure that government action
comported with these statutes, Par-
liament created a system of ad-
ministrative courts, including the
Conseil d’Etat, an administrative
supreme court.

Any individual might com-
plain to this court that a decision
of an administrative court vio-
lated a statutory right, Errera
explained. If the Conseil d’Etat

found that the decision com-
plained of had violated the law,
damages caused by such deci-
sions were compensable.

Over time, this process of review
resulted in judicially-created prin-
ciples of equal application of the
laws and nondiscrimination, which
were Interpreted as being an 1m-
plicit part of the statutes involved,
he said, adding that increasingly,
administrative courts looked to the
principles embodied in the Declara-
tion of 1789 as a basis for their in-
terpretation of statutes.

But, until recently, according to
Errera, no judicial body could
legitimately challenge a legislative
enactment itself as contrary to the
constitution.

The two developing threads of
implicit court review and the
legislative movement for con-
stitutional guarantees merged
in the Constitution of 1958, Err-
era said. That document incor-
porates the basic principles of
the Declaration of 1789 and its
progeny.

At the same time, the new con-
stitution created a “conseil con-
stitutionnel” as a means of enforc-
ing the limitations on the legisla-
tive power of Parliament, he
explained. The prime minister, the
president and the speaker of each
house have been given the right to
refer any new law which has been
passed, but not promulgated, to this
new court for a test of its constitu-
tionality.

Errera noted that the first real
test of the power of the constitu-
tional court came in 1971, when
Parliament passed a law which ef-
fectively declared certain groups il-
legal, even before they had engaged
in illegal activity. The law was re-
ferred to the conseil constitutionnel,
which declared it contrary to a fun-
damental right guaranteed by the
constitution.

Errera emphasized that this
system of constitutional review
has several inherent defects,
and said he looks forward to its

(Continued on Page 14)
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By Philip Heagney

Members of the Harvard Legal
Aid Bureau have elected nine
second-year students as their new
officers and adopted a proposal to
change the operating policy of the
Bureau so that work on law reform
projects will be required in addition
to the handling of cases for indi-
vidual clients.

At a general meeting held
Monday, February 9th, the
Bureau elected Sidney D. Watson
its new president. Robert S. More
was elected vice-president, Steven
M. Collins was elected executive di-
rector, Sarah L. Reid was elected
secretary, Thomas E. McCreadie-
Albright was elected treasurer, and
Jonathan I. Blackman was elected
research director. In addition, Val-
erie A. Leopold, Trent W. Orr, and
Marc R. Lauritsen were chosen as
new associate directors of the
Bureau.

At a general meeting held in
late November last semester,
Bureau members considered
three proposals for increasing
the amount of law reform work
handled by Legal Aid. At a sec-
ond meeting a week later, a plan
requiring every Legal Aid
member to take on one law re-
form project as part of his or her
regular caseload was approved
by a two-thirds majority of the
members present.

Carol Kellerman, 3L, the outgo-
ing president of the Bureau,
explained that Legal Aid has al-
ways taken on public interest pro-
jects, but only on a voluntary basis
by members who continued to carry
full caseloads. Robert More, the
Bureau’s new vice-president, said
that “basically, everyone in the
Bureau supports the shift to more
law reform work. The real issue was
whether we should make the work
mandatory or optional for each
member.”

Helen Trilling, 3L, outgoing
executive director of Legal Aid,
noted that the question of how the
Bureau should allocate 1its re-

sources has been debated within the
FEBRUARY 13, 1976

organization for some time. She
added that poverty law lawyers
have considered the issue of how
much time to devote to law reform
work, as opposed to the day-to-day
needs of individual clients, as one of

the leading practical problems in
their field.

LEGAL AID BUREAU
STATEMENT OF POLICY

The Harvard Legal Aid

Bureau is a student organization
committed to vigorous and effec-
tive advocacy for the poor and to

training its members in the skills
of the legal profession. This
commitment is based on anl
awareness of the great dis-
parities of wealth and power in

which the lives of most Ameri-
cans are shaped by economic and
political forces beyond their con-
 trol. It is further based on the |
hope that members will be
trained in skills which they will
use to make the law serve the end
of greater social and economic
justice.

The dual goals of effective ad-
vocacy for the poor and training
of Bureau membership can be

this country and of the ways in 5

fully met only through a combi-
nation of individual client rep-
resentation and other forms of
advocacy on behalf of the poor
community. An institutional
commitment to a wide range of
advocacy, including individual
client representation, 1mpact
litigation, legislative reform and
representation of low 1ncome
groups, will increase the effec-
tiveness of our work so that as
many people are helped as possi-
ble; such a commitment will also
provide Bureau members with a
more varied exposure to all as-
pects of legal work. To imple-
ment these goals, the Bureau |
should be organized so as to in-
sure that each member partici-
pates in individual casework and |
a broader form of advocacy.

Legal Aid To Pursue Law Reforms

Sidney Watson, the new
Bureau president, said that due
to unfavorable or nonexistent
precedents in many areas of
poverty law, Bureau members
often feel that *‘they are beating
their heads against a brick wall”
in many of their individual
cases. "“There is only so much
you can do in law reform
through trial court advocacy,”
Watson commented, “and so we
need to take advantage of other
kinds of advocacy that lawyers
can use to change the law.”

Kellerman and Trilling agreed
that the goal of the new policy was

-to maximize the Bureau’s impact in

the poverty law area. They felt the
emphasis on law reform projects
would improve the Bureau’s service
to the community and would give
Legal Aid members a wider variety
of lawyering experiences.

Watson and More have been
given responsibility for proposing
new structures that the Bureau can
use to implement its policy change.
Watson mentioned litigating test
cases, lobbying, commenting on
proposed administrative regula-
tions, providing community educa-
tion programs, and representing
groups like tenants’ unions as the
kinds of projects the Bureau might
undertake once the new structure
has been worked out.

All of the Bureau officers in-
volved in the policy shift agreed
that the change will cause some de-
crease in the number of individual
cases the Bureau handles. Trilling
noted that physical space limita-
tions prohibited Legal Aid from ex-
panding its membership to offset
the smaller case loads Bureau
members may carry under the new
system.

Although the law reform proj-
ect requirement does not be-
come effective until next fall,
there has been some speculation
that its approval caused several
resignations from the Bureau.
However, both active Legal Aid
members and several recent re-.
signees agreed that the policy

(Continued on Page 6)
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LAB Changes Policy

(Continued from Page 5)
change had strong support
within the Bureau and that the
resignations had resulted from
personal choices by the indi-
viduals involved.

Kellerman explained that the
Bureau has lost six or seven mem-
bers so far this year and has tradi-
tionally lost at least four or five

people by the end of the fall semes-
ter. Two second-year students who
recently left the Bureau said that
they had resigned for personal
reasons and regretted that they had
had to give up their membership.
Both of them mentioned that'they
had actively supported the in-
creased Bureau commitment to
law reform work.

Important Harvard Posts
Draw Several Candidates

The nominating committee of the
Associated Harvard Alumni (AHA)
this week announced names of 10
candidates for election to the Uni-
versity’'s 32-member Board of Over-
seers and 12 candidates for election
to the 76-member AHA Board of Di-
rectors. An eleventh candidate for
the Board of Overseers has been
nominated by petition.

The candidates — all University
graduates — will run for five places
on the Board of Overseers and six
AHA Director positions. Elected
Overseers serve six-year terms:;
elected AHA Directors serve
three-year terms. Altogether, 18
Director positions and 30 Overseer
positions are elective.

The nominating committee,
chaired by Peter S. Heller of
New York City, considered can-
didate suggestions by Univer-
sity officials, Harvard clubs
and classes, and individual
graduates.

Nomination by petition this year
requires certified signatures of 261
alumni for Overseer and 257
alumni for AHA Director (each
figure represents three-quarters of
one percent of the average number
of alumni voting in the last three
elections). Such nominations must
be received by the Secretary of the
Board of Overseers no later than
March 1.

Nominated by the committee for
Overseer are:

John T. Connor, J.D. 39, Mor-
ristown, New Jersey, Board
chairman, Allied Chemical Cor-
poration.

Jill K. Conway, Ph.D. ’69, North-
ampton, Massachusetts, President,
Smith College.

Leo Goldberg, S.B. 34, A.M.
37, Ph.D. ’38, Tucson, Arizona,
Astronomer; Director, Kitt Peak
National Observatory.

Elizabeth Holtzman 62, J.D.

(Continued on Page 14)

And if you're under 25, it can
We'll simplify things. An
premiums as low as possible.

Mass. auto insurance,
explained.

Mass. automobile insurance can get a little complicated.
et expensive.

d

W. T. Phelan & Co.

Insurance Agency, Inc.

11 Dunster St., Harvard Square (next to the Holyoke Center).
876-0876. Representing Aetna, Travelers, Hartford.

we'll help you keep your

White Talks To

Berger, Freund «

(Continued from Page 1)

tion,” said Freund.

Robert Schwartz of the
Mayor’s office explained that
the meeting was ‘“‘generally on
the issue of what tact, if any,
makes sense” in challenging the
“Phase Two” busing orders of
Federal District Judge W. Ar-
thur Garrity, Jr. The meeting
was especially useful, according
to Schwartz, in light of Garrity’s
order being recently upheld by
the U.S. Circuit Court.

The question on the Mayor’s
mind is whether or not the issue
should be appealed to the U.S. Sup-
reme Court, and how to do it, con-
tinued Schwartz, adding “It is
likely that we will appeal.”

Schwartz stressed that the Feb-
ruary 3 meeting was “informa-
tional,” and that none of the par-
ticipants has been asked to con-
struct a brief for that appeal. In the
event of appeal, Schwartz said, the
Mayor’s office will probably retain
“reputable, Washington-based
counsel” to develop the brief.

Reports of “more political”
involvement by Berger proba-
bly stemmed from an “ill-in-
formed column in the GLOBE,”
Schwartz said. And behind that
may have been an article in the
QUINCY PATRIOT LEDGER quoting
Berger as saying that Garrity
went way beyond his jurisdic-
tion with the busing orders.
Both of these articles misstated
the situation, Schwartz con-
cluded.

Freund described the meeting as
“nothing special — simply a din-
ner,” and stressed that he is not
“part of any team or involved in any
brief.” He said the group talked
about the problems White faces,
especially financial strains imposed
by busing.

Schwartz and Freund agree that
the meeting was meant as a “ene
shot operation” to discuss the situa-
tion, and will not be an ongoing ad-
visory group. Berger was not avail-
able for comment.

HARVARD LAW RECORD
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(Continued from Page 1)

which had been on reserve in
Langdell for the year following
the 1972 examination.

“This will certainly shift the
curve upward . . . it’s grossly un-
fair,” exclaimed one disgruntled
third year student.

Other students viewed the prob-
lems with the final exam as only one
more indication that “there are
problems with the whole course.”

A joint program student felt
that difficulties lay with the fact
that “Loss gives the same course
over and over again . .. he puts
no effort into it anymore. The
lectures are good but the text-
book is just a cut and paste job
from his treatise.”

Loss has sent a letter to all stu-
dents enrolled in the course, as has
Upton (see boxes). The solution of-
fered is that students may choose
either to take the course on a
credit-no credit basis or to retain

their grade.

are left dissatisfied by this solution.
Some feel that the “faculty should
take him [Loss] out of the course
and put in someone who cares.”
One student averred, ‘‘Loss
has forgotten about teaching. ..
the faculty should not only step

- Loss Exam Draws Student Ire

on his toes, they should light a
fire under him. The faculty
should stop this benign neglect
and get him working for his stu-
dents again.”

According to professors con-

(Continued on Page 16)
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While reluctant to take another .

exam in the course, many students Professor Louts Loss
To the students in MEMORANDUM
Securities Regulation: FROM: Mary D. Upton, Registrar

This letter concerns a number of complaints that have come to Since you have a special option with respect to your Securities
my attention with respect to the recent examination. Regulation grade, I am releasing this grade to you now, before

All examinations are, of course, on file in the Library. And in grades are generally available.
modeling the recent examination on the one given four years ago, Your grade in Securities Regulation is: o mrbicis
I apparently underestimated the extent to which some students As Professor Loss has explained to you in his letter of February
prepare on the basis of old examinations. For I gather that some 2, you have the option of having this letter grade recorded on
of those who took the examination believe that some of their yvour transeript or a notation of “Credit” in its stead.
colleagues were unfairly advantaged by their study of the 1972 If you wish to have a “Credit” recorded on your transcript, you
examination, particularly since the instructions permitted the must complete the form on the bottom of this letter and return it
use of “your book and notes, any outline in whose preparation to my secretary, Bonny Marks, FOB 105 by February 20, (If you
you played a substantial part, and all materials that were distri- do not return the form to this office by February 20, the letter
buted.” grade shown above will be recorded on your transcript).

I extend my sincere apology to any members of the class who After you have made your election, the grade in this course will
feel put upon. In the future, it goes without saying, I shall try to be recorded along with all your other grades and will be available
remember that equity must also be seen to be done. on your transcript as soon as all the grades in all other courses

For the rest, in an attempt to do equity insofar as the cir- have been submitted to and recorded by this office.
cumstances permit, the Dean, after appropriate consultation If you have any questions about this election, please feel free to
with myself and others, has authorized me to give each student drop by.
an opportunity, after the grades have been distributed, to be | | oo
graded on a “credit” basis rather than having a letter grade [ would like "Credit” recorded on my transcript for Securities
recorded on his or her transcript. The Registrar will be mailing Regulation.
the Securities Regulation grades by the end of the week. En-
closed with the grade will be a form on which you may indicate 232
your grade preference. NAME & YEAR

With every good wish,

Sincerely
[Louis Loss DATE
7




Squib Research: Tale of a ‘Mongoose’

By Frank E. Sisson

What is a mongoose device?

A short case squib in the Keeton
and Keeton Torts casebook (1971)
informs the law student that: “Em-
ployee whose duty it was to place
coin-operated piccolos in restaurant

. was engaged in horseplay out-
side scope of employment in
frightening customer outside res-
taurant with ‘mongoose’ device.

The reader gets the gist of the
law (though arguably a 1L on
page 17 of his torts book will suf-
fer from haziness and mis-
construction) but must undoubt-
edly panic as the professor ap-
proaches the case for fear that
the godly command “‘state the
case’” will be uttered in his direc-
tion; he’ll be forced to confess in
utter embarrassment that in his
limited life he has not been ex-
posed to the understanding of
mongoose devices.

It must be remembered that look-
Ing up a squib is second only to cit-
ing a law review article in class on
the law student’s hiss list. Thus, the
reader is truly in a dilemma. '

It seemed that an explanation of
such a mysterious invention in the
pages of the REcorp would be an
altruisic gesture (though one might
wonder how many future 1Ls sub-
scribe to the RECORD); reading the
RECORD is much farther down the
hiss list.

A concerted 15 minutes re-
search (nearing the mdr for a3L.)
yielded the answer (to be found
in Lane v. Modern Music, 244 S.C.
299, 136 S.E.2d 713 1964):

McCall and Powell worked for
Modern Music, a coin-operated pic-
colo (i.e. jukebox) company. Their
duties included collecting the
machines’ money and changing the
machines’ records. Mildred Lane,
an insurance agent, was discussing
business (over a sandwich and
milkshake) with W. B. Lester
(manager of Carter’s Cafe) when
Powell and McCall entered. Lester
was asked if he needed any new rec-
ords; Powell .agreed to bring
“White Christmas” on the next trip.
Powell went back to the pickup
truck and then returned to the door
of the cafe, telling Lester: “I want to
show you my snake killer.” Lester,
8

being a curious soul, went outside

and observed a cage two feet long,

one foot high, half wire and half

solid. On the cage were painted the
words “Snake Killer,” “Danger,”
and “Mongoose.”

Powell tried to persuade Lester to
step 1n front of the cage, but he
“stepped over to one side of it.” Pow-
ell then began beating on the box,
and invited Lester to do the same.
Ms. Lane, understandably in-

terested, left the cafe and stood next
to the other side of the box where

she was able to see “a furry tail
therein.”

At that point Powell, finding
his audience rather captivated,

beat on the box still more, then f

tripped a hidden mechamsm
thereby releasing a spring-
propelled “mongoose” — de-
scribed at trial by Lester as
“some kind of an animal tail
with a ball on the end of it.”” Ms.
Lane colorlessly testified “‘that
in trying to get away she stum-
bled and fell flat on her back,
with resulting injuries.”
(Powell’s “‘trick mongoose’” was
'shown only to Powell’s “good
friends who could take a joke.”)
A lesson is to be learned from this
endeavor regarding what is con-

tained in a squib: the fact is that the
facts aren't.

AUTO-TORIUM SPECIALS

410-424 Green Street, Cambridge
Behind the Central Square Post Office
Open Mon.-Fri. — 8 a.m. — 6 p.m. — Tel. 661-1866

(ALL PRICES INCLUDE PARTS AND LABOR)

ONLY HEAVY DUTY MATERIALS USED

V.W. SEDAN MUFFLERS 49.95
V.W. SQUARE BACK MUFFLERS 64.95
AMERICAN CAR MUFFLERS
8 Cylinder 34.95
6 Cylinder 29.95
4 Cylinder 24.95
AMERICAN CAR SINGLE EXHAUST SYSTEMS
8 Cylinder 124.95
6 Cylinder 89.95
4 Cylinder 74.95
AMERICAN CAR DUAL EXHAUST SYSTEMS
8 Cylinder 224.95
FOREIGN CAR COMPLETE EXHAUST SYSTEM
Volvo 122's, 142's, 144's 124.95
Datsun 79.95
Toyota 79.95
M.G.B.’s 79.95
Triumph's 79.95
Fiat's 79.95
Audi 89.95
Saab 99.95
BMW 114.95

ALL PRICES GUARANTEED TO BE LOWEST IN AREA OR DIFFERENCE REFUNDED
WITHIN 1st WEEK OF JOB FOR COMPARABLE MATERIALS.

15% STUDENT DISCOUNT
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- Committee Airs Reforms, Criticisms

b

(Continued from Page 1)
by adding that committee discus-
sion of such broad reforms would
not be attempted for a while yet.

In the meantime, Chayes said,
the committee was investigating
several specific small steps in a
variety of student-encouraged
directions.

Specifically, Chayes said that the
committee was planning to respond
to the recent Law School Council
poll (showing student support for
smaller classes in the first year) by
proposing a fifty-student limit on

the size of constitutional and ad-
ministrative law classes.

However, Chayes said that the
committee, for the present, had de-
cided against recommending reduc-
ing the size of first semester first
year classes.

Chayes statement was the oc-

casion for a rare burst of debate
between committee members.

Professor Duncan Kennedy
sharply disagreed with the
committee consensus that re-
ducing second semester class
size was an adequate initial re-
sponse to the problem. I think
we have to break up the
monolithic character of the first
semester,” Kennedy said, “and
abolish all 140-student classes.”

Chayes added that the committee
proposal dealing only with the sec-
ond semester should be viewed as
merely a first step, which, if suc-
cessful, “may make it more possible
to reduce class size in the first
semester.”

But committee members indi-
cated that this year they would be
shifting their emphasis to improv-
ing the second and third years of the
law school.

“Overall, the level of student
commitment, intensity and pre-
paration falls off pretty sharply
after the first year,” Chayes said,
“and this is something that con-
cerns us very much.”

In attempting to improve the
“educational impact and student
experience” in the second and third
years, Chayes said, the committee
was considering reducing the
“semi-required” second and third

FEBRUARY 13, 1976
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Students and faculty in sparse attendance at Legal Education committee

meeting.

year courses to three hour, one
semester versions.

“This would make the student’s
schedule more flexible,”
said, “since less time would be
sopped up by these courses.”
Chayes said the committee hopes
the student might be able to use the
extra time to experience a “progres-
sion of learning” rather than the
“smorgasbord most students have
now, where there’s little difference
between one sandwich and the next,
or one pickle and another.”

Chayes said the committee
was also considering methods to
maximize the clinical and writ-
ing programs, perhaps by offer-
ing more such work earlier in
the student’s experience.

To further increase flexibility,
Chayes said, the committee was
even flirting with the idea of chang-
ing the basic calendar. Emphasiz-
ing that such changes were still a

Chayes:

long way off, Chayes said possible
options included a trimester, year-
around calender, or a two month
break between semesters to allow
students to work at jobs and faculty
to do research.

Much of the criticism from stu-
dents at the meeting focused on the
grading system. Several students
challenged what they called the
school’s overemphasis of one-day or
four-hour exams, instead of more
reflective or in-depth papers.

Faculty members of the com-
mittee partially agreed with the
contention that such papers
would be a better gauge of a stu-
dent’s ability, and perhaps a bet-
ter learning tool, but noted that
the major problem was faculty
time.

“Reading student papers takes up
an enormous amount of faculty
time,” Chayes said, “and we have to

(Continued on Page 16)
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The Sting

Professor Louis Loss gave students in this year’s Securities Regulation
course an exam which was nearly the same as one given four years ago.
Twenty multiple choice questions were offered for solution, eighteen of
which duplicated those on Professor Loss’ 1972 exam. Many students had
either worked out the answers to the questions or had the answers in their
possession, perhaps passed down from older students. The curve in the
class was clearly affected by this.

Many professors “alter the vehicle” — change the fact situation — for
the presentation of similar exam issues. This is the case with most essay
exams, particularly when a professor has taught for several years. Yet
this is substantively different from giving the same exam, especially
when that examination is a multiple choice test.

The Law School should not condone Professor Loss’ laziness. To give
students the option of taking a grade or receiving credit for the course is no
solution to the basic problem. The grade may or may not be the result of a
student’s grasp of the subject. A mark of “credit” may be interpreted as a
“C” or a barely passing grade. Some students had an unfair advantage
(although none can be said to have “cheated”). What of the student who
studied very hard for his “B”, “B+"”, or “A”? Is it not worth more than the
mark of someone who inadvertently knew the answers? What about the
student who didn’t know the subject, received a “D” and can now get a
“Credit” on his or her transcript? |

Admittedly, no solution to this situation is perfect. Students should not
have to sit for a re-examination. Perhaps a grade of “Credit” should be
given to all. The fact remains with the present “solution” that some
students are still benefitted at the expense of others. All have lost out to
some extent.

Student dissatisfaction with Professor Loss should be explored by the
faculty. Those taking his Corporations class as well as those who took
Securities Regulation should be queried. Is Professor Loss, from most
reports once a very good teacher, resting on his laurels? How much time
should a professor spend teaching and how much on his research? On visits
to Washington, D.C.?

There are no clear answers to these problems. Perhaps each individual

must decide for himself. The questions have been raised; now answers
must be sought.
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| Fenno |

Fenno glanced up from the “Personals”
section of the Read Paper just as the 3L
strode purposefully into view.

“Hey I've got one here for you,” Fenno
called to the third-vear student. “You're
into mayonnaise, aren’t you?”

The 3L stopped at Fenno's table and read
the classified ad Fenno indicated intently
enough to establish genuine interest.

“It doesn’t look like I'll have time for
the next few weeks,” the 3L said, al-
though Fenno could tell he had
memorized the box number, just in case.

“Why not?” Fenno demanded. “What's oc-
cupying your time that could be more impor-
tant than salad dressing?”

“Oh, I don’t know. I've been thinking
of taking some courses at the Free Uni-
versity.”

"How many times can you take Creative
Frisbee Throwing and still get something out
of it?” Fenno asked. “"Especially since they’ll
be watching you this year and you won't be
able to walk off with the Frisbee?”

“This year’s different,” the 3L pro-
tested. "They're offering some very
practical courses. Like I'm thinking of
taking Consumer Protection I1: The Difference
Between Grass and Oregano, and How to Tell
' { S

“l can see where that would come in
handy,” Fenno admitted. “What else are you
thinking of taking?”

“"Well, there’s Alternative Uses For Legal
Training: Taking LSAT Tests for Undergraduates
with More Money Than Brains. Then there’s
the course offered by the Harvard Law
Community Association: Keeping Up With
Your Non-Law Spouse: Re-Introduction to News-
paper Reading. But that’s only for first-year
students.”

“None of those really seem right for you,”
Fenno suggested tactfully. “Are they offer-
ing anything that you might be able to use?”

“Well, I was originally attracted to Ac-
counting I1: Counting Everything But the Kitchen
Sink in Earnings in Private Offerings. But then
I noticed that a required pre-requisite
was Criminal Process 11: Applying for Parole.”

"I can see where that would put you off,”

"Fenno said.

“It seems like the most interesting
courses are only available to 1L’s.”

“Like what?”

“Well, they have Preparing for the BSA:
Justifying Your Existence Without Doing Any-
thing Right. They're only letting 1L’s take
that.”

“It would be redundant for the rest of us,”
Fenno pointed out.

“The other course offered only to 1L’s
is Preparing for the Law Review: Obscuring the
Difference Between Tedium and Significance.”

“I'm afraid to ask if anyone’s signed up for
A

“It’s oversubscribed.”
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Letters to the Editor of the RECORD

Cohen on Unger:

“Broad Horizons”

To the Editor:

Professor Roberto Unger is doing much to
broaden our horizons, in part through his
stimulating presentation of the ideas and
experiences of other lands. I therefore find it
ironic that James Feinerman should charge
him with the narrowest Western ethnocen-
trism on the basis of his January 23 talk to
our East Asian Legal Studies program. I be-
lieve that there has been a misunderstand-
Ing.

On the whole, Unger did not hold forth
about three thousand years of Chinese legal
history but, rather, addressed himself to the
specific period when ancient China was pas-
sing from feudalism to imperial bureaucratic
rule. See also his recent book Law in Modern
Society, pp. 86-109.

Nor did I understand him to assert that
there was nothing of value in China’'s
legal tradition. What Unger did do was to
contrast different forms of spirituality
that the world has witnessed and state
that, as a philosophical matter, he be-
lieves that the view that is implicit in the
transcendent religions of Judaism,
Christianity and Islam is superior to
both the ethical worldliness and other
worldly spiritualism that have marked
the culture of China and other societies.

The disagreement between Feinerman
and Unger also reflects the difference in
perspective  between the Sinologist-
historian, who sees the enormous richness
and detail of China’s long and complex
evolution, and the philosopher-social scien-
tist, who strives for generalizations that will
encapsulate the Chinese experience and in-
tegrate it into that of the rest of mankind.

Both perspectives are needed. Their con-
tinuing interaction brings academic prog-
ress.

Jerome A. Cohen
Director, East Asian Legal Studies
Cambridge, Massachusetts

lecy Conservation Cools
“Warm Feeling Inside”

To the Editor:

I am becoming quite fond of Harvard Law
School, and, in fact, of the entire University.
One cannot help but have a warm feeling
inside when one considers the commendable
efforts on the part of school administrators to
try to conserve energy. What other Univer-
sity has demonstrated its willingness to sac-
rifice its students for the sake of this compel-
ling national policy?

Take, for instance, the recently ended
examination period. Could any feeling but
pride reside within the students who took
Prof. Nesson’s Evidence exam in Langdell

FEBRUARY 13, 1976

South as the temperature plummetted to
levels heretofore unknown at the facilities of
any American university with the possible
exception of a football stadium in Ann Arbor,
Michigan?

Of course, cynics have suggested that
the frosty temperatures during the Evi-
dence exam were part of a scheme on the
part of Prof. Nesson to limit the amount
written by students.

While Prof. Nesson may have been an un-
intended third-party beneficiary of the deci-
sion to keep university rooms at their crisp
temperature, it should be clear that this pol-
icy 1s part of a larger patriotic endeavor on
the part of school officials to conserve our
country’s scarce energy resources. Thus, we
should all be proud that the lights often are
not turned on in the Indoor Athletic Building
merely for the sake of about 60 or 70 students
who are trying to see well enough to play
basketball.

Similarly, the complaints of those who la-
ment that they had to pay an $80 athletic fee
to enable them to get into Harvard’s indoor
tennis courts at an additional cost of $8 per
hour only to find that that white stuff next to
the court is actually snow, should also be
summarily dismissed. One should have little
difficulty in seeing the direct benefits to our
nation which result from Harvard’s efforts to
reduce lavish consumption of energy.

The Harvard community should feel
honored to be associated with people

who, except for these few loathsome crit-
ics, ask not what their law school can do

for them, but rather what they can do for
their country.

John Donohue, 2L
Cambridge, Massachusetts

Pacific Yalie
Making Waves

To the Editor:

While I have the highest respect for “Agile
George Halas,” having been a fan of the
once-mighty Chicago Bears since childhood,
his name is not the correct answer to your
12/12/75 Sports Quiz question: “Who holds
the NFL record for the longest return of a
recovered fumble?” Jack Tatum of the Oak-
land Raiders now holds that distinction, for
on September 24, 1972, he returned a recov-
ered fumble 104 yards for a touchdown
against the Green Bay Packers. To be sure,
the play was disputed, and the replay
suggested that Tatum’s run-back should not
have been allowed, but the play — and his
record — stand nonetheless.

Actually, I suppose I should not be sur-
prised that the answer listed was behind the
times. That is hardly a first for that mas-
todenic institution in Cambridge. Indeed,
even the RECORD can be a mite slow — that

12/12/75 issue finally arrived on our sunny
shores today, January 30, 1976.

Richard R. Clifton
Yale Law School, "75
Honolulu, Hawaii 96813

Ed. Note: An excellent factual analysis.(And
they say you guys are all theory!!)

Fast Bear or
Quiz Error?

To the Editor:

For the record, THE RECORD erred on a
record. The Sports Quiz in the 12/12/75 issue
gave credit to George Halas for the longest
return of a recovered fumble. As a Green Bay
Packer fan, I remember only too well the
Oakland Raider’s Jack Tatum returning a
MacArthur Lane fumble for 104 yards and a
touchdown against the Pack, September 24,
1972. The call was questionable, but the rec-
ord and the Packer defeat still stand.

Dennis W. Rocheleau, '67
Fairfield, Connecticut

The Sports Quiz triumvirate replies: “The
call was questionable, but our error is not.
Thanks for your interest.”

Law liTotes

The informal Root Room series con-

tinues next week with talks by James D. St.
Clair (Tuesday, Feb. 17 at 4:30 p.m.; coffee
provided) and John M. Doar, former special
counsel to the House Judiciary Committee
(Wednesday, Feb. 18 at 4 p.m.). The Root
Room is located off the Langdell Hall Library
South Reading Room.

* ¥ %k ok ¥

Joseph L. Rauh, Jr. of Washington, D.C.
will give the Francis Biddle Memorial
Lecture at 8 p.m. on Wednesday, Feb. 25 in
the Ames Courtroom in Austin Hall. The
lecture topic will be “Felix Frankfurter:
Civil Libertarian.” A reception will follow
in the J.C. Gray Room, which will also be the
site of an informal discussion at 2 p.m. the
following day (Thursday, Feb. 26; refresh-
ments provided).

* sk ok Xk ¥k

The Harvard Law Community Associ-
ation is spnnsnriﬁg a meeting on Wednes-
day, Feb. 18 at which two members of the
Rape Crisis Center of Boston will discuss
self-protection. The meeting is not for women
only, and begins at 8 p.m. in 335 Pound.
(Non-members admission is 50 cents.)

% & W % %

The East Asian Law Speakers Forum
will present the following guest speakers in
the next two weeks: today (Feb. 13), Profes-
sor Michael Dalbe — “The Tang Dynasty;”
Thursday (Feb. 19), Jay Scarborough
(Cornell 2L Vietnam specialist) — "My Six
Months in North Vietnam;” Fridav (Feb. 20),

(Continued on Page 12)
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Law thes

(Continued from Page 11)

Professor John Langlois — “The Sung
Dynasty;” Thursday (Feb. 26), Professor
Shinya Murase (Rikkyo Law Faculty, To-
kyo) — “The Human Rights of Political Re-
fugees in Japan;” Friday (Feb. 27), Profes-
sor Joseph Fletcher “The Ming
Dynasty.” All talks begin at 1:10 (bag lunch
at 12:45) in Pound 419.

Oscar Handlin, Carl Pforzheimer Uni-
versity Professor, will speak on "Reflec-
tions on the Jewish Experience in
America” at 8:45 p.m., February 13, at
PBH. (Hillel Sabbath Table Talk Series.)

U R W %

Professor Saadia Amiel of the Long
Range Planning Office of the Ministry of De-
fense in Israel, will speak on “The Strategy
of the Big Powers in the Middle East” at
4 p.m., February 15, at PBH. (Hillel

Forum Series.)

Cryptic Law|

The following excerpt from a not-so-dated
opinion is in “judicial code.” Decode it. (Hint:
Each letter stands for a different letter of the
alphabet.)

Cuyqgpjcc hspdce blfj ef hvd fp yqvic ipet-
pyczvicb yeiipgpd et zedfvlzvtf gpivfept, vtb
zeyvez, isvtoc zeipzbd, cfi., hvd ctovoch et
spzdcyqvj plfdebe dipye pa cuygpjuctf et
azeosfcteto ildfpuez plfdebe zedfvlzvtf hefs

“uptoppdc” bexeic.

INC.

JAMES F. BRINE,

29 BRATTLE ST.
HARVARD SQ. 876-4218
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Compare Our Prices
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SPORTS QUIZ] Sports Answers

By Katz, Noto, & Zagrans

. Many Olympic skating champions have

gone on to careers in show business, What

former champion went on to star in the

memorable movie classic Snow White and
the Three Stooges?

Which of the following countries won the

most total medals in the 1968 Winter

games in Grenoble:
France, Russia, Norway,
slovakia, Netherlands

The women’s slalom in 1968 was won by

the sister of the 1964 winner in the same

event. Name the sisters. (One-third credit
for naming their country.)

Which name does not belong, and why:
Mary Meyers, Jennifer Fish, Anne
Henning, Diane Holum

This year’s winter Olympics were origi-

nally scheduled for Denver, who was the

already well-known political activist that
helped lead the opposition to holding the
games in Colorado?

When and where was the last winter

Olympics to be held in the US of A?

Which country has won the most gold

medals in Olympic hockey competition?

Czecho-

. Name the Dutch speedskater who par-

ticipated in the Superstars competition.
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THE RACE

By Nancy Bowker, 1L

“You are all here because you run well,”

They said at the very beginning.

Then we were given numbers,

and told to compete hard against the others,

To beat them, and to win the race.

One day I stopped running and

took a look around at all the things I was missing.

Why! there were snow-covered trees,
and smiling faces, and warm hearts.

When I stopped still, I made a full turn "round.

Now I am running in my own race,
where there 1s no winner or loser

Just racing because of the joy there is in it —

to see if | can capture & train the words of others
to make strong or graceful movements & take pride in them

to feel, to touch, to love.

When the sun rises on the first day of summer
There will be a lot of numerical people standing around waiting for the outcomes

of the race.

[ will still be running, having learned to take joy from motion & change.

)
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-+ Earthquake Hits 3L's Former Home
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By Philip Heagney

The two major earthquakes and
multiple aftershocks which dev-
astated Guatemala last week have
had a special impact on John F.
McKenzie, 3L, who lived and
worked as a Peace Corps volunteer
in rural areas of the country for
three years before coming to law
school.

After joining the Peace Corps in
1969, McKenzie went to rural
Guatemala to assist with the de-
velopment of agricultural coopera-
tives. He worked primarily in areas
around the town of Aguacatan 1n
the highlands, a section of the
mountainous country that was par-
ticularly hard-hit by last week’s
earthquakes.

McKenzie said that because

Professional Dry Cleaning
and Shirt Laundry
at
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CLEANERS

KI 7-8008
4 Hudson St., Cambridge
(off 1672 Mass. Ave.)

Guatemala is so mountainous

and because communication
lines into many of the rural
areas are not well developed, it
is unlikely that anyone has an
accurate estimate of the extent
of the devastation the multiple
quakes and tremors have
brought to the country. The
most recent reports estimate
that as many as 20,000 persons
may have been killed and
perhaps a quarter of a million
more left homeless in what ap-
pears to be the worst disaster in
the recorded history of Central
America.

Though he has been able to
gather little more information to
date than has been reported in
North American newspapers,
McKenzie said that he has been 1n
contact with several organizations
that are trying to bring relief to
Guatemala. He asked that in-

terested members of the Law School

community send contributions to
the Care/Guatemala Earthquake
Fund (660 1st Ave., NY, NY 10016),
the American Red Cross (C.A. Dis-
aster Relief Fund, 99 Brookline
Ave., Boston), and the Catholic Re-
lief Services (c/o: Maryknoll
Fathers, 50 Dunster Rd., Brook-
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line).

McKenzie added that he would

provide information to and channel
donations for anyone who called

him at 495-4425 or 926-5339. He
said that he was also exploring ar-
rangements for doing volunteer
work in Guatemala and should soon
have some information about
available programs.

Wolfman Named|]
| HLS Professor

Harvard University has ap-
proved the appointment of Bernard
Wolfman as Fessenden Professor of
Law. His tenure will commence on
July 1, 1976.

Wolfman was formerly the Dean
of the University of Pennsylvania
Law School, serving in that post

“from 1970 to 1975. At Pennsylvania

he also was the Kenneth W. Gem-
mell Professor of Tax Law and Tax
Policy.

During the 1964-1965 aca-

demic year, Wolfman was a
Visiting Professor at Harvard
Law School.

A graduate of Pennsylvania in
1946 and of its law school, Wolfman
was Note Editor of the University of
Pennsylvania Law Review. He 1s
presently a Fellow at the Center for
Advanced Study in the Behavioral
Sciences and was in private practice

| in Philadelphia for a number of

years.
The new professor serves on the

'Editorial Board (Law Division) of

Little, Brown and Company and the
Editorial Advising Board of the
Journal of Corporate Taxation.
Wolfman has been the General
Counsel of the American As-
sociation of University Profes-
sors and a Consultant to the
American Law Institute Income

Tax Project.
He has also been a Visiting Pro-

fessor at Stanford Law Schnql, in

1966. .
David F. Cavers was previously

the Fessenden Professor of Law and
now holds that chair in an emeritus

position.
13



Important Alumni Posts

(Continued from Page 6)

'65, Brooklyn, New York, and
Washington, D.C., Member of U.S.
Congress.

Frank Sidney Jones ’50,
M.B.A. ’57, Cambridge, Mas-
sachusetts, Ford Professor of
Urban Affairs, M.L.T.

Christopher H. Phillips 43 ('47),
Washington, D.C. President, Na-
tional Council for U.S.-China
Trade.

Joseph Pulitzer, Jr. '36, St.
Louis, Missouri, Editor and Pub-
lisher, St. Louis Post-Dispatch.

Richard S. Salant '35, LL.B. 38,
New Canaan, Connecticut, Presi-
dent, CBS News.

- Robert C. Seamans, Jr. 40 ('39),

Washington, D.C. Adminis-
trator, Energy Research and
Development Administration

(former Overseer).

Lewis Thomas, M.D. 37, New
York, President and chief executive
officer, Memorial Sloan-Kettering
Cancer Center.

Nominated by petition for
Overseer is:

Sharlene P. Hirsch, Ed.M. 66,
Ed.D. '69, New York, National Di-
rector, Executive High School In-
ternships.

Nominated by the committee
for AHA Director are:

Gordon Abbott, Jr. ’50, Manches-
ter, Massachusetts, Conservation/
preservation; Director, Trustees of
Reservations.

Katharine M. Bullitt ’46,
Seattle, Washington, Former
Radcliffe Trustee.

Thomas Ehrlich 56, LL.B. ’59,
Palo Alto, California, Dean and

Gino & Mike’s
Barber Shop

A CUT

ABOVE THE REST

"ONE BLOCK FROM THE LAW SCHOOL
OPPOSITE HOLIDAY INN

354-6878

We do razor styling

Professor of Law, Stanford Univer-
sity.

Rosalind E. Gorin ’66, Ed.M.
’69, Boston, Real estate:; Presi-
dent and principal, H.N. Gorin
and Leeder Management Com-

pany.
Gordon Gund '61, Princeton, New

Jersey, Investments; Partner,
Gunwyn Ventures.

Diana Hartridge McSherry
'65, Houston, Texas, Medical
physics; Executive Vice Presi-
dent, Digisonics.

Stanley Miller 52, M.B.A. 54,

Newton, Massachusetts, Managing
Director of private holding com-

pany.
Roderic B. Park ’53, Orinda,

California, Professor of Botany,
Provost and Dean of the College
of Letters and Science, Univer-
sity of California at Berkeley.

David E. Place 43, J.D. 48,
Cohasset, Massachusetts, Lawyer;

Gaston Snow & Ely Bartlett.

Harold Scott ’57, Orange, New
Jersey, Director, actor, instruc-
tor in theater arts.

Donald M. D. Thurber 40, Grosse
Pointe, Michigan, President, Public
Relations Counselors, Inc.

Sheila Tobias ’57, Columbia,
Connecticut, Associate Provost,
Wesleyan University.

Approximately 135,000 Univer-
sity degree-holders are eligible to
vote by secret mail ballot during the
period April 15-June 11. Results
will be announced on Commence-
ment Day, June 17.
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Limitations Placed

Many Candidates Seek Author Discusses |

On French Court ¢ hi

(Continued from Page 4)
continued development. He said
the chief problem is the conseil’s
lack of power to review legisla-
tion on its own motion. And once
the law is promulgated, no one
has power to refer it for review.

Errera noted that this limitation
1s aggravated by the fact that laws

are often not fully understood until
in effect for a time.

He said, however, that the ordi-
nary administrative courts will be
inclined to interpret such laws as
consistent with the constitution.
Thus a serious problem can only
arise where a law which is uncon-
stitutional on its face has not been
referred to the conseil constitution-
nel before being promulgated.

It is likely, Errera said, that
the formal function of the court
has not fully developed. For
example, there was an attempt
in 1975 to give the court the
power to review laws on its own
motion. This proposal was
soundly rejected by both the
Left and the Right. Instead, Par-
liament voted to allow a spec-
ified number of additional rep-
resentatives to refer a law to the
conseil.

The inevitable problem of the
political involvement of any court
involved with constitutional review
is accentuated in the French sys-
tem, Errera added, because the
court must often review the law at
the height of the political fervor
which prompted it; allowing an ad-
ministrative court to refer to mat-
ters to the conseil in a concrete con-

. text might partially alleviate this

problem.

According to Errera one of the
best aspects of the conseil con-
stitutionnel is that its members are
not typically from any particular
profession. Rather, judges, schol-
ars, former politicians and others
are all to be found there. This, he
sald, gives the court a breadth of
experience and outlook not found on

courts composed entirely of mem-
bers of the bar.
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(Continued from Page 3)

his statements to guard against
over-interpretation, is likely to be
almost useless to either side. Scien-
tists with strong biases (known in
advance to be most likely to suit the
interests of the client) are much
more likely to be sought out, if they
have the requisite respectability
and qualifications.

There are incentives to the
partisan/expert invited to par-
ticipate: it presents an oppor-
tunity to advance one’s opin-
ions, and to apply one’s training
in the pursuit of a cause per-
ceived as just; and there are the
fees to consider. A highly qual-
ified expert consultant/witness
may be paid as much as $400-500
per day.

Decisions made in the absence of
relevant scientific advice might be
uninformed, and therefore unjust;
but it is still far from clear that the
presence of experts in the court or
hearing room has increased the
likelihood of a fair or speedy out-
come. The involvement of scientists
in partisan roles inevitably makes
the process more complex, the pro-
ceedings more lengthy, and the out-
come less certain and less obviously
“right.” This is true whether scien-
tific testimony is complete, objec-
tive, and balanced, or is polarized
into vastly different expert views
which could not possibly both (or
all) be correct. Expert testimony
serves largely to add scientific un-
certainties and complexities to the
many other unknowns which the
jury, hearing board, or legislature
must ponder and assign weights to
in reaching a decision.

How much credence is given to an
expert’s opinions may depend more
on his demeanor and the length of
his list of academic and professional
qualifications than on the merits of
his scientific views. As it is rela-
tively rare for the most distin-
guished scientists to donate their
time or talents pro bono publico, ac-
cess to top-flight scientific advice
may be another “unequalizer” In
the adversary process.

The growing demand for ex-
pert witnesses and scientist/

FEBRUARY 13, 1976

advocates in legal adversary
proceedings has also shown a
potential to erode the integrity

of science. The expert who
abandons the detached, impar-

tial search for truth in order to
present slanted interpretations
and selected evidence on behalf
of a partisan social goal under-
mines his own credibility, and to
a degree, that of all scientists.
The increasing dependence of
legal decisions on scientific evi-
dence has created a great incen-
tive for ‘‘defensive’” research —
undertaken by parties with an
interest in a pending policy de-
cision, not to find out what the
truth is, but to buttress a previ-
ously taken point of view.

Such work is often poorly done,
and even if it is relatively sound,
lacks credibility with those who did
not pay for it. The great interest of
the mass media and the public in
policy-related scientific controver-
sies insures wide publicity to di-
verse expert views, with a con-
comitant danger that the most
widely reported interpretations, or
the most popular ones, may come to
be seen as the ones with the greatest
scientific merit, though there 1s no
valid basis for such a correlation.

Legitimate differences of scien-
tific opinion may be accentuated
and inflamed by differing social
value judgments on the part of ex-
perts, to the point that the partisans
lose sight of the common goal of all
scientists — the illumination of the
truth. The combined impact of these
forces may be a loss of credibility for
scientists and their institutions,
and a lessening influence of scien-
tific information in social policy de-
cisions.

What can be done to avoid or
mitigate these problems? It
would be foolish to suggest that
the legal process should try to
get along without expert advice;
some role for scientists in legal
decisions is imperative. But the
impact of expert participation
should be to further the search
for truth, not frustrate it. For
that to happen, some changes
might be necessary in the ways

Desireto Win Can Distort Truth

experts are chosen, and the
manner in which their evidence
1S presented.

If the selection of expert consul-
tants were the responsibility of the

court or the legal or political entity
charged with making the decision,
rather than a matter for each party
to a contest to undertake on his
own, the experts selected could be
chosen for the breadth and balance
of their views, rather than for their
biases.

Choices might be made from
among a list of nominees submitted
by professional societies or scien-
tific groups containing a cross-
section of expert opinions.® Fees
would be paid by the court. The tes-
timony of experts might be pre-
sented according to scientific,
rather than legal or partisan,
criteria of relevance and compe-
tence; and cross-examination, or

 questioning, might be conducted by

other scientists (perhaps by consul-
tants retained by the partisan par-
ties).”

In these ways, misleading ex-
pert testimony could be sharply
curtailed, and the legal process
could benefit from the vigorous
interaction of scientific peers
demanding responsibility of
their professional colleagues.
Such reforms would enable ex-
pert testimony to serve the
search for truth in the legal con-
test to an extent not possible
under the present system.

If, however, Judge Frankel's as-
sessment is correct,® and the goal of
legal adversary proceedings is not
truth but victory, the incentives to
reform will remain inadequate, and
the problems described above will

(Continued on Page 16)
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Scientists Use
Controversial

(Continued from Page 15)

be with both science and society for
some time to come.
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Ed. Note: Groth is an Environ-
mental Studies Staff Officer with the
National Academy of Sciences in
Washington, D.C. A graduate of
Princeton University, he received
his Ph.D. in biology from Stanford
University in 1972. Groth also did
post-graduate work at California
Institute of Technology.

He welcomes reader response to
this article.

- The Harvard Law RECORD invites
members of the legal profession, the
legal community, and others, to offer
for publication articles regarding
current legal controversies or gen-
eral problems in the law.

Send article drafts to the RECORD
at 23 FEuverett Street, Cambridge,
Massachusetts 02138, attn: Fea-
tures Editor.

Group Ponders
Blind’ Grading,
Smaller Classes

(Continued from Page 9)

ask ourselves whether that is the
best use of that resource.”

Other students objected to the
current policy allowing teachers to
alter student grades after correct-
ing the exams. “It’s become clear to
me,” sald one student, “that the
exam grades aren’t a fair represen-
tation of our abilities, but it seems
even less fair to allow professors to
change grades because of vague
personal feelings.”

Chayes said that a survey of
faculty he conducted showed
that less than half of the faculty
ever alter a grade, and that those
who do claim they change only a
handful which they feel are
below what the student, with
classroom participation, indi-
cated he deserved. |

But a student objected that class-
room participation is an arbitrary
and discriminatory factor for alter-
Ing grades, especially because most
students have complex reasons for
why, how and how much they par-
ticipate. Those reasons, the student
sald, should not be a factor in his
grade.

Chayes indicated that the com-
mittee was vacillating between two
options. First, the committee might
recommend that faculty members
altering grades would have to make

a written record of the grades before

and after alteration which would be
available to the student. Or, the
committee may recommend ban-
ning the grade altering practice and
Instituting absolutely blind grad-
Ing system.
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Exam Causes
HLS Protest

(Continued from Page 7)

tacted, it is the usual practice for
faculty members to look at their old
exams and speak to each other
about their tests. However, none
could recall a case in which an ear-
lier exam was given again.

According to Vice Dean William
L. Bruce, there is “no official Uni-
versity position” on examinations.
What type and form of exam to ad-
minister is “up to the professor.”
Bruce said that he felt that the “best
resolution wunder the -circum-
stances” had been achieved.

The Vice Dean mentioned that
he had heard stories in his stu-
dent days about Professor Ed-
mund M. Morgan who had for
many years given the same
questions but had eventually
stopped “when the students
caught on.”

Many students also were chag-
rined this semester when Loss “for-
got about” a Corporations class and
neglected to show up.
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Dorm Council Activities
This Weekend
TGIF—Today, 4-6 p.m.
Harkness Downstairs Lounge
All Invited!

“GONE WITH THE WIND”

Starring Clark Gable,
Vivian Leigh,
Leslie Howard,
Olivia de Haviland
Tonight and Tomorrow
8:30 p.m.
Harkness $1, or 75¢ with
Dorm Council Card
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