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We're Number Two!

HLS Climbs U.S. NEWS Chart

Harvard Law School's roller
coaster ride in US. News &
World Report’s survey of top law
schools continued this week as
Harvard ranked second toYale,
moving up from its fifth place
ranking of last year.

The survey ranks Yale first
followed by Harvard, Chicago,
Stanford, and Columbia. [t rates
the top twenty-five law schools
according to five criteria- aca-
demics' opinions, reputation
among lawyers and judges,
selectivity, faculty resources,
and placement success.

Harvard's jump up Is at-
tributable to improvements in
the placement and faculty re-
sources categories. Last year,
Harvard ranked 18th in place-
ment success and tenth in in-
structional resources.

Harvard ranked first in
three of the five categories-
academic reputation (tie),
reputation among lawyers and

judges, and student selectivity;

and palced fifth for placement
success and sixth in faculty
IesoOurces.

Harvard swept every cat-
egory of lawyer and judges in-
terviewed. Public interest
lawyers, federal judgesand U.S.
attorneys, state judges and
attorneys general, small law
firms and hiring partners at
large firms all put Harvard first.

Harvard's corporate and
international law programs
earned number one honors
from legal scholars, and its
clinical programs plaeed third
behind NYU and Georgetown.

Dean RobertClark 72, who
last year called the survey,
“Bonkers," said this survey was
“much better than the one last
year™ but still questioned the
rankings, “In my opinion, we
are number one.”

Last year, the Dean said “A
lot of the data is clearly screwed
up. Some of the results were
just plain wacko.” Clark pointed
out that the reported starting
salaries figur. ..asover$10,000
belc . the true figure and that
Harvard's 24th place finish in
graduation rate was incom-
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Tort Report Calls For Dramafic
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Paul Weiler 65 Served As ALI’s Chief Reporter

The long-awaited American
Law Institute Report on Enter-
prise Responsibility for Per-
sonal Injury has recommended

by George Paul

sweeping reforms for the tort
system. The report wasreleased
April 23 by Chief Reporter Paul
Weiler '65. Among the changes
suggested are a “regulatory
compliance™ tort defense, the
awarding of funds to cover toxic
exposure monitoring costs, and
the standardization of pain and
suffering damage awards.

The changes are designed
to alleviate the concerns of
enterprises facing rising liti-
gation and insurance costs and
to make the legal system more
accessible and more eflective
for the tens of thousands of
Americans injured each year
from business and technology.

Paul Weiler, called the two-
volume, thousand page report
“the most far ranging analysis
ever of the performance and
problems of the tort system.”
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Paul Weiler heads ALI Committee on Tort Reform.

Judge Jack B. Weinstein, the
central figure in the mammeoth
law suits involving Agent Or-
ange and asbestos, called the
reportl, "an extraordinarily fine
contribution to American legal

scholarship, destined to be the
baseline for judicial and legisla-
tive activity in the years tocome."

Weiler headed the group of
fourteen scholars that included
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Two HLS Students Visit Post-War Iraq

Students Intend to Deliver Medical Supplies and Examine Bomb Sites

Two third-year students
from Harvard Law School have
travelled to Iraq in order to

By Record staff

distribute medical supplies and
study the effects of the Gulf War
on the Iraqi civilian population.

The students, Roger Normand
and Steven Donzinger, are part
of an eight member team com-
posed of students from the
School of Public Health, two
experts on international law,
and two award-winning docu-
mentary film-makers. Each of
the participants has an exten-
sive background in human
rights and fact-finding missions.

According to Normand, one

of the trips two organizers and
a member of the Harvard Hu-
man Rights Program, the tripis
mostly fact-finding in nature.
"We are going to Iraq to gather
our own information and report
our findings to the international
community and the United
States Congress,” he said.

The trip's other organizer,
Donzinger, a former profes-
sional journalist, said that the
American military’s restrictive
press policy during the war has
made the trip quite necessary.

“We were disturbed by the
Pentagon's characterization of
the war as a painless, antisep-
tic exercise rather than some-
thing that causes extreme pain
for people,” he said.

When they return to the
United States, the group hopes
to publicize its findings. We
hope to “sensitize people and
policy makers to the plight of
the innocent civilians on the
ground,” Donzinger added.

The trip is the first on-site
inspection of post-war Iraq by
scholarsversed in international
law. The group will examine 50
sites which were bombed by
Allied sorties during the war
and will try to assess the extent
of civilian deaths and injuries,
and determine whether some
of the bombing raids in the
U.S.-led attack violated inter-
national law as laid out by the
United Nations. Members will
pay particular attention to the

D[ue-rsaﬂy' protesters picket Griswald Hall. See related stories on
page o.

impact on children in light of the
Convention on the Rights of the
Child. which was approved by the
United States last September.

The expertson international
law who are part of the delega-
tion are a professor from the
University of Tennessee and the
legal director of the Seattle-
based International Commis-
sion on Medical Neutrality. The
two documentary film-makers
are Gregory Landau and John
Knoop.

Lawyers from the group will
conduct interviews with wit-
nesses and gather other infor-
mation at 50 sites where
civilians were either killed or
injured during Allied bombings.
Doctors plan to conduct nutri-

tional surveys of children and
will assess health services in
hospitals and neighborhood
health clinics in Baghdad and
in some of the other affected
outlying areas.

Students from the School
of Public Health (SPH) will ex-
amine the impact of the em-
bargo and the war on the health
of Iraqi civilians, by examining
the effect of destroyed power
plants and contaminated wa-
ter supplies, group members
said.

“The impact of the destruc-
tion of electricity and water
purification on civilians, espe-
cially children, is enormous,”
saild Magan Passey, a masters
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“What I Do Is Actually Quite A Bit Of Fun”’

Because of his position as
Dean of the law school, Robert
C. Clark '72 is the most pivotal

By Robert Arnold

member of the our community.
His actions, words, and views
help determine.the law school’s
agenda on all issues.

Despite the seemingly all-
encompassing current contro-
versy surrounding his views and

. actions with regards to diversi-

" fying the faculty, there are other

| responsibilities associated with
the Deanship.

The Record interviewed him
recently to find out what some
ofthese responsibilities are, and
to get a more definitive justifica-
tion of his views and actions,

RECORD: Should the
Deanship get combat pay?

CLARK: Absolutely. It is
an entirely different thing from
being a professor. 1 actually
think part of what I am paid to
do is to be a flak catcher from
all quarters.

RECORD: What's the
toughest part of your job?

CLARK: I guess the most
serious concern and one that is
sometimes tough is trying to
deal with faculty divisions when
there is an occasion for voting
on something. That spans a
wide range. It includes such
things as our new building pro-
posal which finally was in fact
approved by the faculty in the
fall, but not without struggle
and elaborale argument and

lobbying by me.

The same thing with ap-
pointments. We made three
appointments offers about a
month ago to new assistant
professor candidates. It all, in
the end, went through very
well, but it was a huge process
that involved a lot of anxiety on
the part of the Dean and oth-

Clark page 32-i|

Dean Robert Clark '72
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Students Picket, Respondto Dean’s Letter

Exactly one year after Professor
Derrick Bell announced his plans to
take a voluntary leave of absence until
a woman of color was offered a tenured
position at the Harvard Law School,
approximately 50 students picketed
outside of Dean Robert Clark’s Office in
Griswold Hall in the name of faculty
diversity last Thursday, April 24th.

The rally, organized by members of
the Coalition for Civil Rights (CCR), was
a continuation of that organization's
attempts to contribute to the process of
diversifying the faculty. Many of the
comments at the protest were in re-
sponse to a letter that the Dean distrib-
uted to students the previous day, April
23rd. Some group members atiributed
the smaller than expected turn-out to
the fear of disciplinary actlons warned
in the Dean's letter.

However the impassioned crowd
that gathered was undaunted by the
wammnings. Keith Boykin, a second-year
law student said, I am not afraid. I am
not intimidated."

The students voiced extreme dis-
pleasure with Clark's letter. Many
questioned the veracity of his account
of their behavior, calling the accusa-
tion of secretary-shoving as “completely
unfounded.” They also said the letter
was “an intimidation tactic.”

In their own letter addressed to the
Dean, the CCR said, “It has not gone
unnoticed that letters were sent to stu-
dents one day before a scheduled protest.
Because you have had two weeks in which
to send out these letters, we must assume
that your timing was deliberate,

“Taken with your decision to re-
lease the letter to the general student
body, rather than only to those stu-
dents directly implicated in your
charges, your acts reveal a clear intent
to intimidate students into silence.”

David D. Troutt, a third-year stu-
dent, called for the Dean's resignation,
citing the Dean’s inability to handle
such a serious issue diplomatically.
Troutt called the letter “Gestapolike.”

He said that since the Dean re-
fused to even discuss the issue of diver-
sity, there was no indication of possible

compromise, Rather, the Law School might
try to quell the problem by limiting the
acceptances of students who strongly op-
posed the administration’s point of view,

“It's fair to assume that there may be
an effort to change the political complexion
of students admitted,” Troutt said.

Troutt reminded the protesters not
to forget the importance of their pri-
mary goal, faculty diversity.

“Diversity arguments rest in the
principle that it is an interaction,” he
said. “That is the value of it.”

In addition, CCR's letter said the
Dean'’s treatment of the photographed
students as targets for future suspen-
sion or expulsion was “simply repugnant.”

Dean Clark, responding to the
claims, said, “The letter was not sent to
'selected student targets.” The letter
was sent to students whowere identifyed
by official photographs as violating
University and Law School rules.”

He continued, “some students seem
to think that somehow it's a crime to be
photographed in pubilic...l took prob-
ably the mildest possible approach,
which was to write a letter, not even an
official reprimand which goes on a
transcript, but just a personal letter.
And, I didn't broadcast the names. |
was just sort of telling people that ‘you
got one free, but not any more.’

“It would be quite within the rights
of the school to start disciplinary pro-
ceedings right now before the Admin-
istrative Board but I thought that might
be too much at this time. So, | see myself
as being excessively nice,” Clark said.

Clark added, “I am perfectly happy
with people carrying placards and chant-
ing to their hearts content. These protests,
however, must be within the rules.”

Julie R. Gordon, a second year
student, said that sending the letters
to all law school students was tanta-
mount to *McCarthyism.”

Third-year student Gloria Rivera
urged her classmates at the protest to
continue the fight for faculty diversity.

“There has got to be a commitment
from students because there is no commit-
ment from the faculty and administration,”
she said. “We are not going to accept this.”

Diversity Protesters Picket Griswold Hall

DeanAnd CCR Exchange Letters

Harvard Law School students and
faculty members were recently sub-

jected to another round of the cant,

from both sides, that has characterized
the "debate” over faculty diversity. The
Dean and CCR distributed letters
throughout the campus in response to
other, acts already committed.

First, Dean Clark, apparently at-
tempting to be thoughtful and gracious,
provided students and faculty with
information he “thought the entire
student body should be aware of.” His
letter, dated April 23rd, was the same
letter that he sent to student protesters
identifyed as participants in the April
10th blockade of his office. It was,
however, accompanied by a cover letter
addressed to the student body gener-
ally informing them about “permissible
modes of expression at the Law School.”

In his letter to the protesters, Dean
Clark wrote, “I am writing to put you on
the clearest possible notice that future
disruptions like this one [blockading the
office], or other violations of Law School
and University rules, willbe immediately
subject to disciplinary action.”

The Dean wrote that no future
warnings would be given, and that the
likely punishments for future disrup-
tive actions included “suspension and
expulsion.”

He also cited “an unidentified
student’s pushing a secretary in the
Dean'’s Office during a demonstration,
and several students failing to permit
secretaries in the Dean's Office to leave
when they wished to do so.”

Finally, he Jambasted demonstra-
tions which disrupted classes, stating,
“students are not free to enter or remain
in a classroom contrary to the direction
of the instructor,” and that “disruption
of classes will not be tolerated...

"All students are free to express
their views on matters relating to the
Law School, whatever those views may
be. Butallofus musPrespect the rights
of everyone else who is part of our
community, and expressive conduct
must comport with University and Law
Schoolrules,” the cover letter concluded.

A copy of the University's resolu-

tion on rights and responsibilities,
which calls "interference with members
of the University in performance with
their normal duties and activities™ an
“unacceptable destruction of the es-
sential processes of the University,”
was appended to the letters.

The Coalition for Civil Rights, re-
sponded, in kind, with a letter dated
two days later, April 25th. Their letter,
addressed to the Dean yet presented to
the student body and faculty generally,
stated they would ignore the Dean's
warning because.it was a violation of
due process and lacked authority.

“First, we regard your warnings as
a clear attempt to chill voices of dissent
on this campus. Using eryptic threats
against a few selected student targets
in order to squelch the activism of all
students is an unacceptable use of
administrative authority.

"At Harvard Law School, of all
places, there should be a profound
institutional respeet for deep-rooted
principles of free expression and due
process. Your letter indicates an
alarming willingness to abandon these
fundamental rights,” the CCR stated in
their letter.

The letter continued, “As set forth
in the Harvard Law School Catalogue,
authority over disciplinary matters re-
sides in the Administrative Board. As
far as we are aware, you [Dean Clark]
are not a member of the Administrative
Board and your letter does not consti-
tute an official statement of the board.
Therefore, we do not consider your
opinion on the ‘appropriateness’ of any
conduct in which you believe our
members were involved as authoritative
or binding...

“Protected rights of free expression
counsel against such subjective and
manipulable rules of conduct. Itisina
university seiting that independent
thinking and dissent should be most
vigorously guarded and not limited by
the personal predilections of those who
hold power.”

The CCR also announced that they
planned to go ahead with their previ-
ously scheduled protest on April 25th.

Michelman Receives Highest University Distinction

Harvard Law School professor
Frank Michelman, a noted teacher and
legal scholar specializing in constitu-
tional and property law, has been ap

Compiled by the RECORD staff
with contributions from the Gazette

pointed the Robert Walmsley Univer-
sity Professor. The appointment will
become effective in 1992,

A University Professorship, which
allows a scholar to teach anywhere in
the University, is the highest academic
distinction Harvard can bestow. The
University Professorships are “intended
to reinforce teaching and research
by...teachers and scholars of unusual
scope and ability.”

In making the announcement,
University President Derek Bok said,
“Frank Michelman is a distinguished
scholar and a first-rate teacher who has
made lasting contributions to the study
oflaw. He embodies the high standards
of intellectual rigor and commitment to
students for which the University Pro-
fessorships have been reserved. I am
delighted to announce his appointment
to a post that recognizes the quality of
his work and that may expand the sphere
of his influence at Harvard.”

“Frank Michelman is one of the
country’s most highly respected le
scholars,” said Dean Hnbeript?.:larh “éﬂ
work is bold and creative yet always
founded on careful analysis, deep re-
flection, and an astonishing breadth of
knowledge. 1 am delighted that his
tremendous talent as a teacher and his
capacity to generate imaginative think-
ing will be shared more widely within
the University. As University Profes-
sor, Frank Michelman follows in the

footsteps of two other great constitu-
tional law scholars, Paul Freund and
Archibald Cox. 1 am extremely pleased
that the tradition continues.”

Former DeanJames Vorenberg said,
“Frank has been at the core of the
intellectual life at the Law School for
many years. This appointment is both
richly deserved and reflects the value to
the university as a whole of someone
with his breadth of interest and knowl-
edge. It's a wonderful appointment!”

Michelman, who received a B.A. in
history from Yale in 1957, and a law
degree from Harvard Law School in
1960, has been teaching at the Law
School since 1963. He has been a full
professor since 1966.

“Obviously it's gratifying,” said
Michelman. “I certainly don't plan on
dropping out of circulation at the Law
School. If it turns out that the appoint-
ment brings new or strengthened ties
with people enjoy that and benefit from it.”

Law School Dean of Students Sarah
Wald called Michelman “an effective
and caring teacher who is very popular
with students.”

Whileat the Law School, Michelman
has encouraged innovative approaches
to the curriculum. He chaired a com-
mittee on educational planning and
development, known as the Michelman
Comumittee, that conducted a major
curriculum review between 1979 and '82.

One recommendation of that com-
mittee, the experimental or coordinated
first-year section, has been used exten-
sively. Those teaching different sub-
jects to the same group of first-year
students plan together in order to clarify
for students the relationships among
their areas ofexpertise. They also some-
times meet, as Michelman and twoofhis

colleagues did this year, todevelop week-
long mini-courses on topics of general
educational interest. Last semester
Michelman and two other professors
taught such a *bridge week” on the topic
of American legal realism and its after-
math. The curriculum was developed to
present a recent history of some leading
ideas in American legal thought in order
to familiarize students with habits of
thinking in American judges and law-
yers whose works they study.

Michelman served as law clerk to
Supreme Court Justice William J.
Brennan in 1961-62 and as special
assistant to the Assistant Attorney
General, Tax Division, in the United
States Department of Justice in 1962-63.

He is the author of many articles of
legal scholarship and is the only person
to have more than one item included on
the list of the 25 most frequently cited
law review articles since World War II.

Michelman’s interest in government
and public life has led to service as a
member of the school committee and
the elected town meeting in Lexington
as well as advisory activities for the
U.S. Department of Housing and Ur-
ban Development (1966) and the Bos-
ton Model City Program (1068-69). He
also served on the Harvard University
Committee on the University and the
City (1968-69), the Boston Home Rule
Commission (1969-71), and the
Governor’s Task Force on Metropolitan
Development (1974-75).

Since the term of appointment of
the current incumbent of the Walmsley
chair, C. Roland Christensen, was ex-
tended to carry out some special as-
signments relating to the improvement
of teaching at Harvard, Michelman will
not take up the chair until 1991.

Bomb Scare
in Griswold

Responding to a purported
bomb threat, the Harvard Uni-
versity Police Department made
all occupants evacuate the ad-
ministrative offices of Griswold
Hall last Wednesday, April 24th.

The police were called upon
at about 3:30 p.m. by one of the
law school staffpersons who
thought that an unusual look-
ing package laying abandoned
near the Dean's office might be
a bomb. The police rushed to
the scene and called on the as-
sistance of the City of Cam-
bridge Fire and Bomb Squad
when they could not identify the
package.

The threat disrupted work
for aboutan hourand a half, but
it proved to be a false alarm.
According to the Harvard Uni-
versity Police, the package was
later identified as a bottle of
wine, given as a gift, to one of the
law school staffpersons.
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An Alumnus Remembers Dean Sacks

We arrived in the Fall of 1987. "Paper Chase™ and sucide stories were
foremeost on the lips of students. Video games were a new technology, freshly
installed in the Hark. Knickerbocker was the beer, $1.75 per sixbottles. Albert
M. Sacks was Dean.

He had eyes that seemed to squint behind gold spectacles that peeled over
his ears. A portion of one ear was missing, cancer operation they said. But
always a smile. Abow tie and a smile; they went together whereever he walked,
sultcoat slung over shoulder.

We kept our distance, of course. He was Dean and we were One L's. He was
brilliant and we were potential intellectual disasters. For some reason, the
Master of the Law School appeared at every function— Beer Blasts, coffee
houses, Halloween parties, Law School Talent Shows. There was somthing
wrong with this scenario. This man— this Dean— was following us.

By Second year, a strange truth revealed itself to us. This man who
occupled the comner office of Griswold was (inexplicably) our friend. He
tolerated the Somerville Bar Review, a plebian drinking organization that
served as a vaguely coherent expression of Law School rebellion. Against
something. He contributed to crude Bake Sales (brought in cookies and bought
then back) to fund dances in the sterile Second Floor splendor of the Hark. He
buried his spectacles in other work— no time, don’t bother me— when the
Registrar informed him that we had cross-registered for art appreciation and
Alfred Hitchcock film courses at Harvard College. (This was part of education,
wasn't it?)

The Boston Globe featured the picture of Dean Albert M. Sacks in its March
7. 1979 issue— blindfolded and gun pointed towards his head— when a group
of still unidentified Law Students kidnapped his portrait from the wall of Pound
Hall, and held it hostage in a closet in Somerville. His wife, Delle Sacks,
appeared in the March 9, 1979 RECORD, offering to donate free coflee cup lids
(one of the radical demands of the kidnappers) to guarantee her husband’s sale
retfurmn.

Life was good at Harvard Law School. The Somerville Bar Review team won
(to its own surprise) the Ames Moot Court Competition. It was 1979. Albert M.
Sacks was Dean.

For twelve years of Reunions and otherwise rote Alumni functions, Dean
Sacks told and re-told these stories. With grin and bow tie firmly in place. The
kidnapping was his favorite: “These culprits...,” he would blare in Dean-like
fashion— were never identified, never brought to justice. In reality, he had
found thier names inside the frame two weeks after the Portrait was returned
in 1979; but he kept this information under his hat for over a decade. Why ruin
the slow process of something resembling rehabillitation?

In the Spring of 1991, things have changed. Most of us for the Class of
1980 are now lawyers, prosecutors, parents, businesswomen, or teachers
ourselves. The Somerville Bar Review no longer exists. Knickerbocker beer is
unknown to the palate. Dean Sacks, we are told, is no longer with us.

But for the members of the Class of 1980, and others like us, Albert M.
Sacks embodied every smile, every warm feeling, every untroubled flashback
we have today about Harvard Law School. The spectacles, bow tie, one ear
partly missing. It was the face of a gentle humanity, pointing us all towards
something distincly positive.

That was after all, his mission. We had forgottemn all along that Albert M.
Acks, the man who we viewed as THE DEAN, the man who occupied the lead
chair in Griswold hall at the famous Harvard Law School, had a far simpler job
description in his own mind. He was simply a teacher.

Guest Editorial by Ken Gormley for the Class of 1980

- Staff

MANAGING EDITOR........... S e
e MR A B W) T e et T o e R AR e e e SR Robert Armold

sensrererennsnss GeOrge Paul

Sharon Stone

Doug Berman, Eli Clark,
Steve Donziger, Fenno, Richard Ford, Evette Harrison,
Malcolm Harrison, Robert Niewyk, Henry Kerner,

Bill Marin, Kristen Swartz, Paul Tarr, Carol Umhoefler
Allen Glazier

FEATURES EDITOR

PRINTING BY THE HARVARD CRIMSON

—Editorial/Letter Policy —

All opinions included in letters to the editor, as with columns, editorial

cartoons and editorials, belong to the authors and do not necessarily represent
the opinions of the RECORD staff.

The RECORD welcomes letters to the editor on any subject from
students, alumni and interested members of the law community. Letters are
printed as space provides and are edited for space and clarity. All letters
should include the name(s) and phone number(s) of the author{s). All letters
submitted becgme the property of the RECORD.

More on the Diversity Controversy

To the Editor:

Three observations on the recent
diversity protests:

First, Garcia may be correct that
actions such as sit-ins and classroom
protests alienate some “moderates”
|Record, two issues ago], but these acts
still may be eflective and even vital

Letters To The Editor

means of raising civic consciousness.
Such protests directly contribute little
to the marketplace of ideas and create
few converts to a cause, but these acts
nonetheless greatly enhance public
debate. The dramatic increase in high-
quality discussions of diversity issues
in the Record, in hark boxes, in law

school classrooms, and in private con-
versations as a result of the sit-in and
classroom protests is indicative of this
impact. Protest thus may be an irre-
placeable means of igniting an other-
wise moribund debate and heightening
popular awareness of important is-
sues. This outcome is both worthy and
essential.

Second, hyperbolic analogies which
equate detractors of public protest to
satanic figures are unhelpful and are
only meant to hurt. Jon Garcia is not
morally equivalent to a disinterested
spectator to genocide [Anonymous let-
ter in the last Record] for believing that
the protest in Kathleen Sullivan’'s
classroom was neither efficacious nor
desireable. He is simply an individual
who believes that alternative means
best achieve a mutually-agreed-upon
goal.

Controversy page 11

Erasing of Queer Nation Note is Inappropriate

To the editor:

On April 18, 1991, during Prof.
Randy Kennedy’s Race Relations class
in Pound 102, there was an an-
nouncement written on the blackboard
which said, “R. Kennedy is on the Ap-
pointments Committee. What has he
done for Diversity?”

Regardless of my opinion on the
good taste or sound judgment displayed
by this message, | was somewhat dis-
turbed. Also on the blackboard that
morning—where it had been when [ left
the room at 9 o'clock the previous
evening—was an announcement of the
Queer Nation meeting scheduled for the
evening of April 18th. That announce-
ment had been removed and replaced by
the message to Prof. Kennedy.

First, 1 question the propriety of
erasing any group’s message (before
the appropriate date, i.e., after the
meeting being announced) in order to
put up another group's message. Who
is to be the judge of which groups or
meetings are more deserving of pub-
licity? And using what criteria?

Second, | am troubled by the hy-
pocrisy involved in this particular in-
cident. I am assuming that the
replacement message was written on
the blackboard by someone supporting
diversity at HLS, a goal with which I
heartily agree. However, that person
effectively lessened the diversity
showing in that classroom by silencing
a group with a strong, if controversial,
message,

Note page 11

RECORD: A Fascist Enquirer!?

To the editor:

We are writing to ask you a very
simple question: “What is the goal of
your newspaper?” Specifically, we are
referring to the front page of the April
19th edition. In the top left coner of the
page you had a headline, “Crime Wave
Strikes Campus.” This was juxtaposed
with a picture of convicted rapist, Kevin
Watkins. Watkins, not surprisingly, is
a black male, and, more importantly,
he no longer attends HLS. Sowhy is he
on the front page of the HLS Record?
Perhaps he is on the front page because
he (and the 100 black men at Harvard
Law School) match the overbroad de-
scription ofthe criminals that you think
are causing the “crime wave" that you
describe in the article on the left.

In the bottom left corner of the
page, you cast suspicion on a member
of the HLS community who, according

to police, is not a suspect in the murder
of Mary Joe Frug. Why did you have to
write about this in the manner you
chose, and more importantly: “Is this
rumnor really front page news?”
Finally, in the bottom right corner
of the page there is an article about
Visiting Professor Anita Allen. This ar-
ticle was well-written and informative.
Professor Allen was very enlightening
in the interview. Out of all the wonderful
words that Professor Allen said, you
chose to highlight the quote, *I don't sit
in my office all day thinking about
diversity.” As we read the entire inter-
view we realized that this quote was
taken out of context. We also could not
help but think you were trying to give
readers the impression that she does
not support diversity, when clearly in
the interview she states that she does.
So again, we ask, "what is the goal

Enquirer page 11

Fenstermaker’s Refund Request Impracticable

To the Editor:

We are writing in response to Scott
Fenstermaker's letter which asked
students to request a refund of the
portion of their health service= “~e which
goes toward abortions.

The health services program is a
system of pooled resources that allows
efficient health care for students with
various needs. The administrative
problems of individuals requesting re-
funds for services that they do not use
or services which they disapprove would
greatly increase the cost of health ser-
vices for everyone.

In addition, it is inappropriate for
students to interfere with the medical
choices made by others. What kind of
health services system would this
University have if gay and lesbian
students could request a refund of the
portion of their fee which went toward
pregnancy testing or if students who
disapprove of non-marital sex could get
a refund for that portion of their fees
that goes to birth control counseling?

Students simply might request refunds
for services that they do not use in
order to get the refund, since it would
be extremely difficult todetermine which
procedures people have genuine moral
objections to.

A health services system which
would allow these types of refunds
would be especially problematic for
women, gays and lesbians. Many people
have private moral disagreements with
a woman's Constitutional right to
choose, with contraceptive use, and
with gay and lesbian sexuality. However,
these private disagreements should not
be allowed to diminish the quality of
health care that women, gays and les-
bians receive,

If the principle of refunds should
apply to health services, why not to the
rest of the University? Should the
Kennedy School students get refunds
for the funding that goes toward con-
troversial cold-war relics like the Na-
tional Security program or C.F.LA?

Open Letter page 11
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How Many Feminists Does It Take To Screw In A Lightbulb?

A guy once said to me, “The problem
with you feminists is that you're all so
humorless.”

By Alisse McIntyre

Moi? Humorless? Never. Butl like
to tell two jokes based on this stereotype
of the humorless feminist. One goes as
follows - Q: How many feminists does it
take to screw in a light bulb? A: That's
not funny. The other goes: Q: How many
Harvard chicks does it take to screw in
alight bulb? A: That's Radcliffe women,
and that's not funny.

The fact of the matteris that the first
thing that would happen after a feminist
revolution is that we'd all bust out our
Victoria's Secret best and party in the
streets. That's my personal Madonna-
esque fantasy. I'm not really so much of
a feminist as | am a hedonist. I want
equal access to pleasure and 1 am pissed
that society denies it to me based on my
sex, of all the silly things. The fact that
[ can't take off my shirt on a hot day is
the source of my feminist anger. Most
women chose to sweat rather than wear
anything too skimpy when its hot. Who
wants to endure the harassment? Or
worse yet, be told that they provoked
sexual assault? Most women won't goto
the beach in a bikini if they think they're
thighs are a millimeter too wide. On the
other hand, men, including those of the
most obese and disgusting nature, are
free to exercise their entitlement towalk
around without their shirts on and leer
at women. A politically incorrect confes-

Agenda Neutral

sion: If women cannol have the same
entitlement the idea of men suffering
the same oppression has some appeal to
me. | just want to go up to these guys
and say “If you don't got it, don't flaunt
it, fatso!”

It has a lot of appeal, actually. I day
dream about holding men up to the
same high and generally unnatural
standards of beauty that women are
held up to. Like hairless legs and arm-
pits. I'd get a kick out of men having to
shave their legs and underarms. I

imagine my boyfriend asking me for

working at it harder than usual,

Take for example the Harvard
police’s response to the recent attacks
on women. They're handing out plastic
whistles. I don't know how the hell they
think a whistle is going to protect me,
unless it's a Patriot whistle with a track-
ing device and a warhead that can be
used to hit a guy in the cgjones. You'd
have to be on acid to think that promot-
ing light sentences for rapists in the
classroom (because prison is so “cruel
and unusual,” and rape isn't, | guess)
and in giving out whistles to women is

Thefact thatIcan’t takeoff myshirton a hotday
is the source of my _feminist anger.

advice: "Honey, what do you do about
your anti-perspirant stinging after you
shave under your arms?” My response:
“Shut up and endure it like a Woman!”
Just imagine the kind of food we'd get at
the Hark if all the men started complain-
ing about just not being able to lose that
last ten pounds.

It's pretty obvious that to be a
woman, you've sometimes got to have a
hell of a sense of humor in order just to
keep going. Assault, rape, sexism, and

discriminatory treatment in the class-
room are just a few of the s we have
been asked to endure on a basis.

To keep going in the face of it all is a feat
of strength and good humor. With the
current events in Cambridge, I've been

any kind of adequate response torape.

I've alsobeen really depressed lately
because Bob Clark slighted me on his
CCR Hit list. All my friends got person-
alized letters threatening them with
disciplinary action. What's a girl to do
to catch the dean’'s eye? [ sat in front
of his door. I smiled for the camera. |
even bashed Bob in a recent column.
Do you think he can remember to
include me? Just see if | send him a
Christmas card next year.

Then if being slighted by the dean
and worrying about my immediate
physical safety weren't enough, [ dis-
covered an attack on my right to a
legal, safe abortion right in my Hark
box. Asyou'll recall, Scott Fenstermaker

By Eli Clark
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distributed a letter to the law school
student body encouraging them to geta
refund on the portion of their insurance
fees that go to fund elective abortions.
And to make it easy for the lazy yet
morally outraged crowd, he even in-
cluded a form for them to request their
refund. The letter would appear to be a
personal appeal from Mr. Fenstermaker,
but in fact it was paid for the HLS
Republicans (verified by a phone call to
Mr. Fenstermaker himself). Nothing like
an attack on my personal freedom to
make my day. The form reads, “1 have
strong moral objections to sharing the
costs of elective abortions...” As ifwe all
didn't know that if men could get preg-
nant abortion would be a sacrament. |
have strong moral objections to Mr.
Fenstermaker and the HLS Republi-
cans in attacking my right to privacy.
Are there no women in the HLS Repub-
licans to reign in these mysogynists? Or
were they all out of the room making
coffee when the vote to fund the letter
was taken? Not even the real Republi-
can party is actively attacking the right
to an abortion anymore, Get with the
national agenda, guys. I'm personally
going to request a refund on my contri-

bution to their health care. Let them
take their chances on back alley cold
care, Rogaine treatments and prostate
exams. If they were morally upright,

they wouldn't get germs. If they didn't
masterbate they wouldn't be going bald
and having prostate problems.

Fenno

Obsequious or overbearing, that
was the question Fenno [aced. How
should he conduct himself while
interacting with the ultra-powerful
senior partners of Dying, Slowly &
Pretendingnotto the arguably pres-
tigious New York law firm where he
had gained a position as a summer
associate by dint of hard going-
through-motions (being a law stu-
dent and filling out scanning forms
and showing up for interviews). As
a student at the Harvard Law
School, Fenno was generously en-
dowed with an absence of individu-
ality and eager to exploit this quality
to please attentive, friendly senior
partners whose vaguely flattering
manner concealed their essential
indifference (after all, all they really
needed was someone, almost any-
one to do a fairly simply job for a few
years before being put out on the
street, and a flattering, attentive
manner had been known to lure
many a young or woman starting
out to throw away crucial years of
their lives).

Fenno, however, had no illu-
sions. He had held jobs before. He
knew how silly and small were the
devices with which employers
played to their employees’ vanity.
But the approval of these middle
aged ciphers was his only ambi-
tion, all that might reassure him
that his life was not being mis-
spent. And so he resolved to strive
mightily for the approval of these
essentially indifferent strangers.
Forget self-respect, forget a feeling
of accomplishment, he lived now
only for the day when the pin-
striped senior partner would pull
him aside at the firm outing and
say, “Fenno, we've had our eye on
you..."”

The issue was no longer whether
or not to prostitute himself, but
how to prostitute himself most ef-
fectively.

O e e e e
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Plans Move Forward For Holmes Field Building

As part of its ongoing expansion
strategy, the Law School has plans to
break ground next spring on a five-

By Malcolm E. Harrison

level, multi-pu e building to be con-
structed on the north end of Holmes
Field just in front of Child Hall. The $10
million Holmes Field Building, as the
structure is currently called due to the
lack of an official name, has four primary
purposes according to Prof. Terry
Fisher, the chairman of the Holmes
Field Building Committee.

First, the building will provide six
additional small classrooms. There will
be two classrooms with space for 50
students, two classrooms with space
for 32 students, one classroom with
space for 20 students and one even
smaller classroom with space for 15
students. These new rooms will ease
the shortage of space for small IL sec-
tions and specialized classes for second-
and third-year students.

The second, third, and fourth floors

of the building will each have space lor

12 faculty members and five or six
secreiaries. The increased space will
enable the university to accommodate
faculty members whose offices are
currently in the north wing of Langdell.
Once the professors have relocated
into the new building, the north wing
of Langdell will then be renovated and
added to the library.

In addition to providing new offices
for professors currently in the north
wing of Langdell, the new building will
allow HLS to increase the number of
faculty - thereby improving the school's
student-teacher ratio. The tentative plan
for the building provides for there to be
13 or 14 offices for new faculty members.
At the current time, there is no more
space at HLS for new faculty members.

The final purpose of the new build-
ing is to accommodate some of the
functions that are currently in the
basement of Langdell west and free up
some space in the rest of the campus.
The basement level of the new building
will feature a large computer lab for

Panel Reveals

Tues., Apr. 23 the Office of Career
Services sponsored a panel featuring
practical advice on how to be a suc-
cessful summer associate:

1. The summer is like a long first
date. You (and they) like what you see
but it is not true love yet— You're still
seeing other people.

2. Remember that the summer is
the firm's primary recruiting tool.
The firm wants ample chance to scru-
tinize both your work personality and
your interpersonal and social skills. Be
yourself and let people get to know you.

3. Work Hard. Do your work with
pride. Treat the job as if you were a
junior level associate with real dead-

students, an educational technology
center with interactive videos, an
adaptive technology center with
equipment for differently-abled stu-
dents, a micro-computer support
center to suppori computer operations
throughout the law school, a word
processing center for faculty and stafl,
and a stall lounge.

Although this basement level is
underground, it will still receive natu-
ral light. A large moat around the
building will enable sunlight to enter
the basement level through large win-
dows. The first floor will be on grade
with the ground. Thus, there will be no
stairs which could impeded the access of
differently-abled studentsat the lawschool.

Fisher noted that the $10 million
construction costs will be financed as
part of the capital campaign and will
not come out of student tuition.

HLS has contracted with the
Boston architectural firm of Kallmann,
McKinnell & Woods to design the
building. The firm has won five Parker
Awards - an award given to the archi-

lines. Become a part of the firm. In the
tight market, this year not every one
may get an offer.

4. Always understand exactly
what is being asked of you. Make sure
all of your questions are answered be-
fore you accept the assignment. Find
out yourdeadlines and never miss them.

5. Work with a mixture of attor-
neys. Make sure you get exposed to the
entire firm so you have a better picture
of what it is like.

6. Take your first assignment
very seriously. It is your most impor-
tant one. First impressions last,

7. Actively seek out feedback. If
it is negalive find out exactly why. Was

Secrets For Summer Success

it a personality conflict? writing style
problem?

See if you can do a rewrite.

8. Find out how selections are
made and by whom.

9. Attend as many social events
as is comfortable. Remember you are
being evaluated at these events.

10. Take advantage of the men-
tor/ buddy system to find out the
scoop on firm politics, the city, etc.

11. If problems arise, go to your
mentor or summer coordinator.

Panelists were Susan 2eth Cohen
‘82, Kevin Davis '90, and Chritine
Kendall "90.

U.S. NEWS

continued from page 1

prehensible given a estimated jobless
rate of below two percent.

“This is an amazing law school in
terms of what you can get out of it. The
diversity of the curriculum is just as-
tounding compared to any place. We
teach so many things,” Clark said inan
interview with the RECORD, “Not that
we teach every thing that we should,
but boy what we have is amazing...
These surveys don't take much into
account of the fact that we have a great
library or great research programs like
the human rights program and so on.”

David Tollen, 1L, said, I don’t re-
ally care what they say. It doesn't make
any difference to how good an educa-
tion we're getting or how hiring attor-
neys view the law school.” Bing Maisog,
2L, expressed similar views, “"They can
say whatever they want. | was happy to
get in and, am still pretty happy that
I'm here.”

“These [surveys] are so subject to
debate and interpretation.” Clark said,
"I would say that whalt put us in second
place using their particular scales was
mainly one factor, our student/ faculty
ratio which is an objective fact. It is
much higher than Yale's, no question
about it. The question is, how impor-
tant is that in the overall picture when
you look at all the other factors.”

The faculty resources calegory Is
based on the law school's outlay per
student during the last academic year
and the current student-faculty ratio.
The school's library and research pro-
grams are not included in the calculation.

Clark said that the school is trying
to increase the size of the faculty: "I
think the educational process would be
better for our students, and for the
faculty, if we had more person power in
the faculty ranks, at the professor level.”

He cautioned though, "Even if we
had a bigger faculty everybody would
still want to take the most popular
professors in the big subjects and we
wouldn't want to prevent them from doing
that. There are a lot of ways to leamn.”

tects of the best building constructed
in Boston in a given year.

For the last four months Fisher
and the other members of the Holmes
Field Building Committee - Prof.
Charles Nesson, Administrative Dean
Sandra Coleman, and the school's fi-
nancial officer Paul Upson - have been
busy choosing an architect and working
out details. According to Fisher the
group needs only to fine tune the plans
such as deciding what type of exterior
the building will have and determining
what the relative size of the classrooms
and computer spaces should be. Fisher
estimates that the new building will be
ready for use by September 1993.
The Holmes Field Building will even-
tually receive a proper name. It might
be named for a donor who gives the
school the money to construct it, or it
might follow the Harvard tradition and
be named for a past dean of the law
school. Regardless of its name, it will
form a vital part of HLS' drive to find
more space as the law school enters
the twenty-first century.

Iraq

continued from page 1

candidate at SPH.

The group will break into small
groups and visit several areas in the
country simultaneously, including
places that up to now have been off-
limits to reporters.

In addition to fact-finding, the group
will deliver two tons of medical supplies,
purchased with donations from the
American public, to the Iraqi Red Crescent.

“We must remember that for the
civilian population the end of hostilities
does not mean the end of suffering,” said
Dr. Rob Moodie, an Australian physician
from the Harvard School of Public Health.

“To the contrary, the end of hostili-

ties often signals the beginning of the
most difficult stage of survival....Much

ofthe injury and death tocivilians in any
war occurs weeks and months after the
last bombs have fallen.”

The idea for the trip—funded by
several American foundations, includ-
ing MacArthur, Samuel Rubin, Arca,
And Needmor, originated with Donzinger
and Normand because of what they felt
was a lack of information on Iraqi civil-
ian life during the Allied bombings.

The group departed last Wednes-
day, April 24th and is set toreturn to the
United States on May 7.

Because the team might be subject
to interference from the Iragi govern-
ment, group members said they will
attempt to “let the facts s for them-
selves,” using painstaking methods to
verify information uncovered on the trip
and testimony taken from Iraqis.

Donzinger said the group has been
promised “a maximum of freedom and
independence by the Iraqi government.”

Hark Responds to

Although eating at the Harkness
Cafeteria may not be a culinary experi-
ence wo of writing home about, the
Hark has fhade considerable improve-
ments this year. In response to

By Glennis Gill

suggestions made by the Law School
Council Food Service Committee and
other students, Food Service Director
Jill MacKinlay and Cafeteria Manager
Carolyn Backus have implemented
many changes.

MacKinlay said, “The focus in
Harkness has been to get feedback and
respond.”

The Cafeteria has expanded the vari-
ety of the menu, begun providing nutri-
tional information, and made strides to
become more environmentally aware.

Students expressed concern about
the small dinn®r selection and in re-
sponse, the Hark always has pizza at

dinner now, a deli board, bagels, and
an open grill. In addition. the main
entrees reflect a new focus on food with
less fat, more fresh vegetables, fish,
and chicken. This increased nutritional
focus can also be seen in the fewer
marinated salads on the salad bar, the
low-fat cottage cheese, low-fat mayon-
naise, and lite cream cheese. And of course,
the popular no-fat frozen yogurt.

Another area of great concern has
been the large amount of paper and
plastic used in the Hark. The Hark
Managers have responded by making
china and flatware more available so
that students may choose not to use
disposable items.

However, progress on the environ-
mental issue has been limited due to
«several factors. The primary one is cosl.
The Law School contracts the services
of Creative Gourmets and it is up to the
School to decide on the allocation of
funds for large expenses, as converting

Student

to all china and glass would be.

In response to the Food Service
Committee’s concerns, Jill MacKinlay
had a study done on how much this
would cost; figures included those for
buying the initial dishes and glasses,
putting in stations to hold these in the
serving area, employing an additional
dishwasher, and replacing broken items.
Despite subtracting the paper costs from
this total, which is considerable, this
change will still be fairly expensive.
Nevertheless, the Hark Managers be-
lieve the Law School will be willing to
spend the extra money and that the
Hark will be converting to almost com-
pletely reusable dishware in the Fall.

While progress has been made in
certain areas, there are still many im-
provements which can be made.

The Hark Meal Plan is a constant
sonree of complaint and has been dis-
cussed by the Food Service Committee.
In response, the Hark Manﬂgqy and

Requests

the School have been and will continue
to investigate other options, such as a
“cash-card” system. Once again, it is
an expense the Law School may be
willing to make, provided there is suf-
ficient student demand, so let your
thoughts be known.

All of the improvements made this
year, and the plans underway for fur-
ther changes, reflect the Manager's
belief in the importance of being re-
sponsive to student concerns and in-
creasing communication.

In addition to meeting regularly
with the Law School Council Food Ser-
vice Committee, the Managers have
installed a suggestion box (and do take
these seriously!), provided nutritional
flyers and a bulletin board, and con-
ducted a student survey.

MacKinlay said their office is al-
ways open and invited students towalk
in and tell the Managers what's im-
portant to them.
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HLS POSSE AND STORY TWO ROLL IN FINAL GAMES

The Road to Hemenway ended in
grand style for two basketball teams
last week, as the two HLS intramural
leagues determined their title-bearers.
In the A-League playoffs, the HLS Posse
rode a balanced attack to the champi-
onship, while Story Two capped a perfect
season by steamrolling its way to the B-
League crowr.

The Posse, 7-1, flashed a potent
mix of height and quickness to outlast
an upstart and overmatched Black
Panther squad, 47-26, in the A-League
title tilt.

Bucking a league-wide trend toward
the zone defense, Seth Rosenthal's
Posse employed a decisive man-to-man
defense throughout the season. Under
this scheme, the Posse aggressively
used its quickness to deny easy outside
shots, knowing that, Rosenthal said, “if
they drove around us we would swat it

away with our height underneath.”

Although their playoff run collapsed
a game too soon, the Panthers, (5-4),
achieved a season-long goal in the
league semifinals. “We had set, “ Honore
remarked, “an early goal of meeting
and beating Guaranteed ThreePeat,”
the 1989 and '90 A-League champions.
By causing havoc with a tight half-
court man-to-man trap, thereby forc-
ing numerous turnovers that led to
easy baskets, the Panthers set flames
to ThreePeat's attempt at a third con-
secutive title. But the emotional high of
their semifinal win, combined with the
absence of their leading scorer, Earl
Phalen, may have handicapped the
Panthers in the final game. After ac-
knowledging the outstanding play of
the Posse, Honore admitted that his
squad “just couldn’t get up as much as
we did for ThreePeat.”

Guaranteed ThreePeal represented
the lone blemish on the Posse ledger.
Rosenthal's squad dropped an eight-
point decision to the defending cham-
pions during the regular season.
Otherwise, the Posse produced enough
firepower to clinch each of its victories
by at least 15 points, spreading its
scoring load evenly across the board.

Story Two: A Perfect Ten

In the ‘B’-League [inal, Story Two,
(10-0), continued its mastery of its
opponents, defeating Eat My Shorts 58
- 40. The 1B-point championship win
upped Story Twa's average playoff vic-
tory margin to 17 points. Their average
victory margin during the regular sea-
son was 24 points.

Despite some last minute line-up
changes to overcome the unexpected
absence of point guard and team cap-

tain, Phil Hastings, Story Two used a
ball control offense and a stingy zone
defense to limit the effectiveness of Eat
My Shorts' big man, Lance Hirt, to the
ecstasy of the partisan crowd gathered
in Hemenway. As Eat My Shorts team
member Clark Goodman said, “They
shut us down. They were by far the
class of the league.”

Story Two used the same strategy,
combined with a complete domination
of the boards, to upset a powerful La
Alianza team in the semi-finals. After
opening with a six-point run by over-
whelming Story Two with a swarming
full-court press, La Alianza's guns fell
silent as Story Two rolled off its own 28
- 3 run. They never loocked back. "Once
we started beating their press and
getting the ball inside, 1 knew we had
them,” said Hastings.

Calzones Top Menu At Trattoria Il Panino

TRATTORIA IL PANINO 1001
Mass Avenue Cambridge 547-5818

o o ¥

2-1/2 out of 4 scaucs

Open 11:00 am. to 11:00 p.m.
Monday through Saturday and 4:30
p.m. to 11:00 p.m. Sunday, serving
lunch and dinner; prices: submarine
sandwiches $3.80 - $4.45, salads $2.25
- $6.25, large pizzas $6.95 - $8.95,
calzones $4.25 - $5.95, pastas and
dinners $5.95 - $9.95. Cash only. No
alcohol, dessert, or coffee served.

If you know what to orderand what
not to order Trattoria [l Panino is a

- great spot to enjoy good Italian food in

By Lucy Braun

a casual sefting. A popular Harvard
Business School hang-out, 1l Panino
features generally fresh and hearty fare
at reasonable prices, making it a natu-
ral for students who seek a no-frills
meal. Offering everything from pizza,
calzones, and pasta tosubmarine sand-
wiches, burgers, and chicken, Il Panino
tries to have something for everyone. It
often overreaches, leaving customers
in the dark about what the restaurant
is really good at. One thing the restau-
rant does wonderfully is calzones: these
are killer concoctions, oozing with moz-
zarella and wrapped in dough that's
good enough to eat by itself. Filled with
a choice of ricotta cheese, spinach,
broccoli, pepperoni or other meats,
they're delicious and addictive,

The spinach calzone is my favorite;
it's stuffed with fresh and favorful
spinach and will leave you wondering
why you didn’t like this vegetable as a
kid. The pepperoni calzone is spicy and
satisfying; the ricotta calzone is good
too, but you won't notice how rich the
foot-long creation is until you're on
inch eleven—and by then it's too late.

The pasta dishes are excellent too;
stick with the fresh linguini or fettucini
and avoid the frozen tortellini. [l Panino
properly cooks its pasta al dente, leav-
ing just a bit of bite. The fettucini is
topped with either “cream” or "cream
sauce™—not a lot of variety there, but
the Fettucini Alfredo ( with “cream
sauce”) is a winner.

Linguini lovers have a wider selec-
tion. The house special is Fra Diavolo,
lobster over linguini. Other seafood top-
pings include clams, calamari, mussels
and squid. Non-seafood aficionados can
opt for Linguini Puttanesca, with capers
and black olives; Linguini Aglio e Olio,
with garlic and oil; Linguini Filletto di
Pomodoro, with fresh tomatoes; and
Linguini with meatballs,

Other entrees include ziti, ravioli,
gnocchi, eggplant parmigiana and
chicken, many of which are featured as
daily lunch specials.

The pizza is merely average. Though
it has a good, thin crust with a pleasant
oven-baked flavor, the sauce is bland
and there isn't enough of it. I've only
had slices, so maybe the made-to-order
pizzas are better.

The salads range from fair to awful.
The mozzarella, tomato, and basil salad
is generously portioned and features
fresh basil and homemade cheese, but
the tomatoes are sometimes unripe
and the dish is overpriced. Pass on the
Garden Salad: it's an uninspiring tin
full of yellowish lettuce with a vinegary
dressing, which, according to one
customer, “tastes like gasoline.”

With its self-service, red formica
tables and bright lights, Il Panino won't
win any awards for ambiance, but no
one comes for that. They come for the
calzones and the pasta, and they leave
satisfled. Slashing the menu in half
and adding beer, coffee and good cannoli
would make a great improvement. Yet if
you choose wisely, Il Panino will reward
you with good food at good prices.

THE CROESUS OF BASEBALL CARDS

The Gulf War was really over when
CBS News, instead of devoting addi-
tional air time to some aspect of the

By Stephen Kastenberg

war, showed one of those All-American,
feel-good feature stories. This particu-
lar one involved a freckle-faced, skinny
boy from a small town, and baseball.

Though the feature purported tobe
entertaining (and not educational) it
taught a lot about America. The fair-
haired cherub (let's call him Tommy)
loved to collect baseball cards. One
brisk autumn day he strolled down to
the local baseball card shop. There, his
eyes honed in on a Nolan Ryan rookie
card. The sign next to the card read
“1200." Tommy asked the clerk, was
that $1,200 or $12.00? She examined
the display, unsure herself, and re-
sponded that it must be twelve dollars.
His freckles aglowwith pleasure,
Tommy purchased the card.

The card was worth twelve hundred
dollars. When the owner, who had been
gone temporarily, returned to the store,
he called Tommy’'s house and asked for
Tommy to return the card, as there had
been a mistake.

Nope! said Tommy, with nurturing
support from his parents, Its mine fair
and square. The dispute has now en-
tered litigation, and Tommy’s attorney
reported confidently to CBS that his
client will prevail. In fact, no doubt
prompted by his legal advisor, Tommy
has already traded his card for three
others worth approximately $500 each.
There goes specific performance.

How cute Tommy's parents are.
He's getting his first lesson on life in a
litigious society. Tommy’s parents are
the ones in need of a spanking.

Tommy and his parents seem to
feel that they played within the rules of
the system and therefore the outcome
is fair. This gamesmanship attitude is
rampant in our soclety. How can we
twist and abuse this income tax loop-

hole, this discovery rule, this contract
clause; how can we squeeze out a wind-
fall at another’s cost? A friend told me
about a fall interview with a New York
law associate about a headline case. He
confided that he spends all his time
trying to overwhelm the Assistant U.S.
Attorney with admittedly useless dis-
covery requests. Seems OK: after all,
someone knew what they were doing
when they created the rule, so why
worry about concepts of good faith and
fairness. If there's a problem, they'll
change the rule.

Unlike the New York attorney,
Tommy at least tried to justify his po-
sition. He argued that if two baseball
card collectors negotiated a sale, you
don't make one return the card because
he got a bargain. However, there is a
huge difference between two knowl-
edgeable people sitting down to nego-
tiate, and tricking a local store clerk
who made a stupid mistake.

A contagion of good-spiritedness
and communitarianism could be
damaging to our very profession: law-
yers would be reduced to litigating se-
rious disputes, not representing people
who see a way to gain because another
inadvertently broke a rule.

I am not sure Tommy will win in
court. Was there a mutual mistake,
unilateral mistake, unconscionably low
consideration? Upholding the sale
would create profound economic ben-
efits for society. Wealth is redistributed
from the largest baseball-card
dealership in 10 miles to Tommy and
his lawyer and the shop-owner’s lawyer.
Businesses all over the country will
improve clarify their price tags and
train their employees better. Efficiency
will skyrocket. More lawyers and con-
sultants may even be hired to help
businesses meet the new standards.

As for the shop clerk, who is
probably now either unemployed or in
debt to her boss for $1188, she will be
more alert, more cautious, and quite a
bit less trustful in the future,

International Law Society

A group of Harvard Law students

travelled to Paris over Spring Break to
meet with French officials to study the

By Steven McLeish

French judicial system and the France's
relations with Europe. The group was
sponsored by the Internaitonal Law Scoiety.

Delegates had the unique opportu-
nity towatch the justices at the Courde
Cassation, the highest French civil
court, reach a decisioon then come to
agreement on the published opinion
immediately after.

The group also had the opportunity
to meet with the United States am-
bassador Walter J.P. Curley at his
residence. Embassy officials briefed
the delegates on Franco-American re-
lations and political and economic af-

fairs including the progress of the cur-
rent GATT talks and the future Ameri-
can role in Europe.

Later in the week, the French Min-
istry of European Affairs presented a
comprehensive outline of current Eu-
ropean relations. The students were,
thus, able to examine political issues
from different angles as there was a
subtle difference in perspectives at these
two meetings. The two meetings gave
the studetns a balanced overview of the
French viewpoint.

The International Chamber of Com-
merce hosted the delegation and held a
session to explain the functions of the
International Court of Arbitration. Arbi-
tration is especially attractive in France
because of the difficulty of bringing ap-
peals from French arbitral decisions.

The deleates also visited the

Sorbonnem, one of the world’s premier
law schools. The group attened a lec-
ture on French nationalization and
privatization by Professor Dominique
Carreau at the Sorbonne.

Porus Kaka, LLM, described this
field as "the new legal growth area”. In
fact, delegates noted that some of the
firrns they visited in Paris are develop-
ing expertise in this area for clients
involved in Eastern Europe.

A recurring theme of the visits to
Parisian law firms was the impending
restructuring of the French legal pro-
fession, which will eflectively make
starting practice in France harder for
American lawyers. Details of the re-
forms are currently being negotiated
and delegates were able to explore many
of the alternatives with their French
counterparts.

Sends Delegates To France

The week's social activities were
equally diverse and extensive. Many
law firms, as well as Elf Aquitaine, the
large state-owned petroleum company,
hosted lunches, dinners or cocktail
functions in their offices, which typi-
cally were located in gracious former man-
sions rather than steel and glass towers.

Shearman & Sterling sponsored a
sight-seeing dinner on the Seine and
other sponsors included the law firms
Baudel, Sales, Vincent & Georges and
S.G. Archibald, and the Hilton Hotel.

The highlight of the week was widely
agreed to be the unexpected display of
dancing talent by group member, on a
table in a Greek restaurant to the ap-
plause of admiring Parisian diners.
The trip was organized by delegation
leader Sylvie Rottman LLM and Carol
Ann Umhoefer, 21, Secretary of ILS.
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HLS Students Meet Mandela
On ILS Trip To South Africa

Delegates on the International Law
Society study visit to South Africa spent
almost forty-five minutes in an im-
promptu meeting with Nelson Mandela

at his Soweto home. It was the highpoint

By Sharon Bowden
and David Pope

of a two-week trip to Johannesburg,
Cape Town, and Pretoria for students
Rhonda Adams, 1L, Sharon Bowden,
2L, Steven Lurie, 1L, David Pope, LL.M.,
and Michael Quigley, 2L.

The delegates had no appointment
with Mr. Mandela and had been in-
formed that it would be virtually impos-
sible to obtain one. Undeterred, they
approached the house guards and of-
fered them a copy of the Harvard In-
ternational LawJournal and HLS Crest
gourmet chocolates from the Alumni
Office as gifts for Mandela. After a brief
wait, the surprised T-shirt and shorts-
clad students were invited into the
African National Congress leader’s
home for a chat.

Mandela sought to impress upon
the delegation the need for the U.S. to
retain economic sanctions.

Mandela said that it would be a
mistake to lift sanctions before free
elections on the principle of “one per-
son, one vote” clearly demonstrate that
the process of change in South Africa
has become “irreversible.”

The rulers of South Africa main-
tain that the reforms are already irre-
versible. The Deputy Minister of
Constitutional Development, Dr.
Delport, claimed that the National Party
was committed to universal suffrage,
despite opposition from ils own con-
stituency. ILS delegates spoke lo repre-
sentatives of the private sector who
seemed convinced of the Government's
sincerity and urged that sanctions be
lifted immediately. Michael Quigley ob-
served that “every corporation we mel
was keen to impress upon us the vital

financial boost, especially in the form
of IMF credits, which the economy
needed, and which lifting sanctions
would bring.”

Claims of an ailing economy did
not fit the picturesque, tree-lined sub-
urbs surrounding the major cities. Yet
even here, evidence of the changing
times was clear. Many houses were
hidden from sight by eight-foot walls,
and most were protected by elaborate
security systems. The crime rate in
South Africa has escalated dramatically
in recent months, and the problem is
no longer confined to the townships.
One member of the delegation recalled
waking up the first day in South Africa
to the news that sixteen people had just
been killed in a township less than five
miles from where the groupwas staying.

Violence has begun to dominate
political discussion in South Africa. In
his meeting with the delegates, Mandela
suggested that the Government might
be allowing the violence to continue
unchecked, if not deliberately provok-
ing it, in order to discredit the black
leadership. The Government maintains
that the unrest is the result of tribal
rivalry between the ANC and the Inkatha
Freedom Party (the conservative Zulu
organization). In the meantime, the
chances for peaceful resolution dimin-
ish as the death toll rises.

The delegation focused much of its
inquiry on the way in which this fac-
tionalism could be reconciled. After
years of governing under a strong
central authority, the National Party is
now advocating a federal, constitutional
structure, under which localities would
have greater autonomy and control.
The ANC, Rhonda Adams said, "under-
standably views this about-face with
suspicion, as it could allow the white
community to remain as segregated
and self-governing as ever, albeitwitha
narrower sphere of power.”

Proportional representation is an-
other means by which the National
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impromptu stop at his home.

Party is attempting to guarantee a mi-
nority presence in future South African
governments. “What I think they want
to avoid,” said Michael Quigley, “is the
kind of ‘majority rule’ which typifies the
rest of Africa: one-party states with no
democratic opposition whatsoever.”

Plans for a new constitution also
include a bill of rights based on the
American model. "It was impressive to
realize how much influence the U.S.
Constitution has had,” reflected Steven
Lurie. “Everyone seemed to take for
granted that the kind of freedoms of
speech and assembly enumerated in
the U.S. Bill of Rights would form part
of arevised South African Constitution.
The debate centered instead on which
‘'second generation’ rights to incorpo-
rate, with the ANC arguing for guaran-
tees of economic security and
prohibitions on hate speech, and the
National Party lobbying for explicit
protection of property rights.”

The most immediate question,
however, is not substantive, but con-
cerns the process by which the new
constitution will be drafted. While the
National Party and Inkatha favor a
multiparty conference, providing a fo-
rum for all political groups, the ANC
insists upon a constituent assembly

Harvard Law Students discuss Aﬁ'&:ﬁ with N Mandela after an
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elected by nationwide vote. The distinc-
tion is crucial, said Steven Lurie, be-
cause it determines whether the ANC
will occupy the dominant negotiating
position after “an election which every-
one, even the National Party members
we met, conceded the ANC would win.”

The opportunity to Investigate
firsthand the complexities and divi-
sions of South African society, at a time
of such radical change, had a profound
effect on the delegation. Adams spoke
of the inspiration she derived from the
extent of student protest in the two
countries; she hopes to apply some of
the courage she witnessed in South
Africa to “the struggles we as African-
Americans face in the U.S." Quigley
was impressed with the “lack of bit-
terness and sense of optimism™ that
characterized the attitudes of black
South African law students and ANC
supporters who had been detained and
sometimes tortured for up to three
years. All the students expressed en-
thusiasm for the ILS's coordination ol
delegations to areas torn by cultural
and political conflict.

The delegation was sponsored by
the Chairman's Fund of the Anglo-
American Corporation, the law firm of
Spoor and Fisher, and Standard Bank.
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Unified Germany Debates Compensation For Estates Seized By Communists

Though there have recently been
many interesting debates at the Harvard
Law School (some even regarding the
law surprisingly enough), it is often

By Julia Anna Alvarez
and Erimar von der Osten

valuable to keep an awareness of legal
issues as they develop in other parts of
the world. While the media and those in
intellectual circles have given great at-
tention to the unification of Germany,
an extremely interesting constitutional
debate concerning two amendments to
the German constitution have been
completely ignored. These amendments
legalize certain expropriations which
occurred between 1945 and 1949 in
former East Germany. Many German
consitutional law teachers, judges and
major German papers address the in-
corporation of these amendments as a
'CDNS’I‘IEE:‘]TIGNAL SCANDAL" or
*CO ONAL PUTSCH.” This is
precisely the type of debate which read-
ers of the Harvard Law Record should
have brought to their attention. (All the
more so considering the close associa-
tion which Harvard University and West
Germany have shared over the years).

The political developments in Ger-
many, which resulted in the German
unification on October 3, 1990, brought
forth a number of legislative acts al-
lowing the restoration of private prop-
erty and providing for compensation of
nationalized assets in East Germany.
However, excluded from these provi-
sions for restoration and compensation
is any property larger than 100 hectares
(about 250 acres) which was confis-
cated during the four years after World
War Il and befofe the founding of the

GDR, partially on the basis of orders
imposed by the Soviet Union as one of
the four occupying powers.

The German government states that
this is one part of the price Germany
has to pay for the Soviet Union's ap-

above mentioned amendments. The
West German government side-stepped
this issue, in order to avoid the political
controversy which would have resulted
from the public airing of the conflicting
claims of the State, former landowners,

The German government states that thisisone
part of the price Germany has to pay for the
Soviet Union’s approval of unification.

proval of unification. The price, how-
ever, is actually paid by the former
owners, who were mainly farmers. In
many cases these expropriations were
originally illegal, since they were neither
executed in agreement with the laws of
the Allied forces nor even with the
orders of the Soviet Military Adminis-
tration.

These expropriations are now le-
gally recognized by the German Consti-
tution through the inclusion of the

and East German citizens, in anticipa-
tion of state and federal elections. In-
stead it chose to deprive a minority of
its citizens of their constitutional rights.

Taxpayers will have to pay for the
restructuring of the neglected agricul-
tural areas in the territories of former
East Germany and the conservation of
thousands of culturally valuable old
estate residences because the former
owners (who in many cases would be
more than willing to invest in such

agricultural projects and architectural
/ cultural conservation, evenifit meant
making great personal financial sacri-
fices) will not have their property re-
stored to them. For some of these people,
more than just their former farmlands
or homes are at stake. They face the
prospect of yet again being deprived
without compensation for things which
have no equal compensation — homes
in which their families resided for cen-
turies, portraits of family members and
family heirlooms of great sentimental
and historical value.

While these owners of illegally ex-
propriated properties had suddenly
been given hope of regaining their lost
property at the prospect of a unified
Germany, that hope was torn to shreds
when it was learned that the State
Treasury is planning to sell off these
properties.

The last recourse for the minority
group of former owners is a case cur-
rently before the German Constitutional
Court which raises these issues. This
pending case should decide whether
the amendments to the German consti-
tution are unconstitutional or not, par-
ticularly balancing the constitutional
goal of restoring the unity of Germany
on the one hand and property rights on
the other.

The pending case before the Ger-
man Constitutional Court continues to
spark intense debate among scholars,
attorneys, and the judiciary in the Ger-
man press. Considering the importance
given to constitutional issues that arise
(more frequently now than ever it would
appear) under the United States Con-
stitution, it is odd that no attention has
been given to these issues underlying
the celebrated unification of Germany.
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HLS ’91: Reflections On Community Peace On The Color Line

“Almost everything serious is diffi-
cult,” Rilke once wrote, “and everything
is serious.”

Their were two big things in Gerry
Frug's Local Government Law class:

by David Dante Troutt (3-L)

decentralization and participation. At
least once a class, Gerry would saunter
across the pit in Pound 106 and floata
long ‘a’ syllable in the middle of each
word at us. His third favorite word was
corporation. He'd float the middle ‘a’on
that one, too. “Corpor-aaa-tion,” he'd
tell us. When those didn't work, he'd
urge us to consider the public-private
distinction. It was not your average
Harvard Law School class.

It was only average in that it con-
tained the usual assortment of syco-
phants, conservatives, people who failed
the lottery and got stuck there, CLS
wannabes, law reviewers all in a row,
and loudmouths like me. But perhaps
because local government connotes
cities and black students dream ofthem,
there was an unusual number of blacks
and other students of color. Unfortu-
nately, HLS can bring out the mean
sides of people at times, and I'm afraid
Gerry was a victim. The class often gave
him the hard stare and silent treatment
as he went on so musically, so theo-
retically, about imagining communities
in which people's participation might
be enhanced by decentralization.

But it was not your average class
when a professor became as passion-
ate as Gerry did, pleading for our
imagination. Slowly, we woke up.
Comparing Harvard to cities and cities
to corporations sparked regular ex-
changes. Our answers became formi-
dable creatures again, our comments
had keen eyes of their own, and all of
our questions were above average. By
the end, the class was far from usual.

No one went home and recollected her
embarrassment in tears. No one ma-
ligned his classmates for speaking
honestly. We experienced community.

This is part of the work we will be
doing from now on, creating communi-
ties our parents hardly imagined. Some
call it diversity, while we must call it
survival.

Such is the seriousness of life at
this law school and in the law we will
practice. Imperfect as it remains, we
experience community. Difficult as it
is, we validate each other.

Yet the most serious difficulties at
HLS may begin with its leadership. You
need not be a person of color to see both
the opportunities and the challenges
that faculty and ideological diversity
present. You need not have taken Gerry
Frug's class to ascertain threats to
community peace. Your own job inter-
viewer need ask you nothing of protests
here for you to recognize the damage
that campus chaos can do to the repu-
tation of the school. When | stopped
into the Griswold lobby at 4:45 on April
10 to monitor the protest there, I ar-
rived in time to be photographed. Now
that I have received my personal threat
letter from Dean Clark, I am persuaded
that the community must re-evaluate
its governance or contend with chaos.

At the outset, there are a few points
on which we may all agree. First, the
law school comprises a community in
which all of us have an enormous
present and future interest. While some
level of conflict is always healthy, con-
flict at HLS is out of control. None of us
benefits from a re-enactment of the
CLS con .

Second, the diversity issue is pre-
dictably upon this country and will
remain so well into the next century.
From property tax regulations to the
soundness of the Social Security sys-
tem, issues of mainstream versus mi-

nority interests will assume priority in
every major institutional context.

Third, as the magnitude of this
debate grows, the leadership of aca-
demic institutions such as HLS must
facilitate constructive exchange. Deci-
sion-making processes will have to re-
flect the competing legitimacy of
arguments on all sides if we expect to
move toward resolution. Ultimately, the
ahility to manage community diversity
will join fundraising ability on the list of
dean qualifications.

Ifthese observations represent some
common ground, they provide measures
with which to evaluate Dean Clark’s
tenure. During the last two years, many
ofthe dean's actions seemed designed to
divide rather than to unite this commu-
nity. A few examples follow.

First Dean Clark clearly miscalcu-
lated the level of student interest in
public sector alternatives when he ter-
minated Ron Fox's position as public
interest job counselor. Massive pro-
tests criticized both the form and sub-
stance of his action. After a committee
was convened, a new public interest
office has been established across the
hall from Ron Fox's old office with the
same number of employees. Was the
warfare worth the casualties?

Second is Dean Clark's handling of
the Regina Austin protests. The dean's
arguments in the press hardly acknowl-
edged the complexity of the issue or the
glaring absence of women of color or
Latino/a faculty in the history of HLS.
Instead, he made defensive statements
about meritocracies and explained the
months-long appointment process for
visiting professors. These remarks pro-
vided fodder for more inflamed protests
as well as Professor Bell's decision to
take a leave of absence. Ayear later the
dean had failed to dignify the law school
community with final disposition of the
Regina Austin matter. Professor

Austin’'s denial was simply leaked. Is
such conduct conducive to good faith
discussions of community-wide con-
flict?

Finally, when the dean held his own
“diversity” forum, he seemed oblivious
to the symbolic effect of his panel: five
white men and Professor Randall
Kennedy. Is the dean really unaware of
the alienating effects of his decisions?

Perhaps. It may be that this dean is
nota man steeped in the subtle, intensly
complicated yet necessary dynamics of
a multiracial community in an era of
fundamental cultural transition.

But nothing is more indicative of
desperate leadership than attempting
to use power to inhibit dissent, and the
dean's letter of April 23 suggests that
he has lost control. When conflict reso-
lution sinks into crisis management
and management assumes methods
reminiscent of Tlenneman Square, we
must re-examine DUIEEIVEE. our com-
munity, and our leaders.

I am reminded of Professor Frug's
public-private distinction and the ne-
cessity of protecting rights we hold in
one sphere as vigilantly in another. |
am reminded of the hard work stu-
dents of color endure as they getrealin
the name of diversity and for the sake of
survival. There is a degree of commu-
nity accountability from which even
Harvard is not immune.

At times like this it is easier to leave
than to imagine an HLS community in
which our participation is enhanced.
Still we must. At the end of the year it
is hard to evaluate the quality of insti-
tutional leadership here. Still we must.
Because diversity is more interaction
than mere presence. Because community
lasts a long time. And because this is a
diverse community that can do better.

David Troutt, 3L, is a guest columnist
for the RECORD.

An Open Letter To Dean Clark

To Dean Clark:

My purpose for writing you on be-
half of my organization is two-fold.
First, | would like to commend you for
your exemplary handling of the so-
called “diversity” issue. The forces ar-
rayed against you are formidable, and
undoubtedly the pressures that have
been brought to bear on you personally
are enormous. | do not pretend to know
the full weight of the burdens you bear
during this critical period. But, having
been subjected to more than my quota,
to use the term loosely, of the sancti-
monious coercion of self-labeled *di-
versity” advocates during my three years
at HLS, | can only imagine how difficult
your ordeal must be. We sympathize,
and we thank you.

Second, on behalf of HLS Republi-
cans, | am writing to formally request
that you punish the students who
blocked the entrance to your office on
April 12, in accordance with the rules
and regulations governing HLS student
conduct. Our chief concern is not that
these students be punished for
punishment’s sake, although there can
be little question that willing violators of
HLS's common order deserve the pen-
alties they receive. Rather, we fear that
ifyou refuse to reprimand these students
for their flagrantly illegal actions, the
forces that to this point have been content
with menacing your office will aim their
sights on other inviting targets. And
judging from the long history of political
pogroms conducted against HLS Re-
publicans, that means us.

From its establishment in 1988,
HLS Republicans has encountered
unremitting hostility from many of the
same full-time radicals who are now
laying seige to your office. The most
[amous incident was one protestor’s
throttling of contraleader Adolfo Calero
in 1987. But that was only the most
publicized incident. Since that time
HLS Republicans has endured count-
less attacks which the media have ig-
nored, mainly in the form of systematic
suppression of our freedom of speech
through the destruction of our flyerson
campus. Moreover, if one has followed
articles in the HLS Record lately, one
will have recognized that there is an

emerging consensus that Republicans
and non-leftists at HLS are “whiners” if
they decry such organized intimida-
tion, either in the classroom or in stu-
dent organizations like HLS
Republicans.

Let us be clear about what this
represents: a classic totalitarian
mindset committed to the bald denial
of fundamental rights, in this case the
right of free speech for a beleaguered
political minority. This attitude is truly
indistinguishable from that of the Na-
zis, with all the predictable conse-
quences for the rights of the minorities
disfavored by the regime in power.
Perhaps the most bitter irony of a bit-
terly ironic “diversity” movement is that
part and parcel of their effort to secure
greater faculty representation for select
minorities is the brutal denial of the
basic liberties of other minorities —
i.e., Republicans and non-leftists — at
this law school. If you decline to im-
pose any penalties for the April 12
blockade of your office, such a decision
will signal to extremists at this insti-
tution that they can act with impunity.
That would usher in a very dangerous
period for a group like HLS Republi-
cans, which cannot be sure of its ability
to ward off a committed and powerful
adversary which knows there is no
threat of punishment.

The mostrecent spate of protests is
an all-too-familiar throwback to the
outlawry that swept American cam-
puses in the 1960’s, and which seems
to be congealing in today’s universities
as unabashedly intolerant “political
correctness.” The nation is just begin-
ning to realize the threat to academic
freedom that the "PC" movement poses.
A failure to hold the protestors of April
12 accountable for their conduct will
all but ensure that *PC" will become the
official ideology of Harvard Law School.
And that, of course, will mean the ex-
tinction of our organization. We urge
you to punish the April 12 activists
with sufficient severity to deter them
and like-minded offenders in the future.
Quite literally, our existence depends
on it

—Andrew P. Thomas, 3L
Out-going President, HLS Republicans

Outcry At Georgetown Unfounded

After reading about the controversy
at Georgetown Law School, | realized
that many of the issues raised by that
scandal are intrinsic to our campus’
debate aboutdiversity. Timothy Maguire,

By Francis Phillip
Guest Columnist

the Georgetown student at the center of
the debate, alleges that the median
LSAT scores of Blacks admitted to the
Georgetown Law Center in 1988 was 7
points lower than the median for white
students: therefore, the “academic cre-
dentials” of Black students at Georgetown
are “dramatically unequal” to whites.

However, for Maguire to believe
that Georgetown Blacks have inferior
credentials to their white classmates
based on the LSAT, he must have as-
sumed that the test is unbiased and
that Blacks and whites compete on
equal footing in this country. These
assumptions are at the heart of the
affirmative action debate.

If it is biased to treat people in the
same situations differently, then it is
also biased to treat people in different
situations synonymously. If Blacks do
face discrimination in America, (which
I take as an undeniable given), and if
standardized tests are biased, (which
also has been empirically shown), then
it is illogical to expect Blacks to have
the same LSAT scores as Whites.

Having experienced racismin many
forms, I know it exists in this country.
However, what concerns me is not that
many peopledon’t share my perceptions
about Black life in America, but that
they haven't even bothered to challenge
their assumptions about this society.

I have heard many people com-
plain about reverse discrimination and
state a litany of reasons why aflirma-
tive action is discrimninatory. However,
very few of the people complaining have
discussed the possibility that Blacks
face discrimination or that the stan-
dards currently used favor others. Even
when they have admitted the possibil-
ity that racism exists or that stan-
dardized tests are biased, they tend to
minimize their degrees of importance.

New York State has stopped using

SAT scores in determining Regents
Scholarships because it discovered that,
while females, state-wide, consistently
achieved better math scores on other
exams, males consistently outperformed
females on the math portion of the SAT.

In the 1950's, an IQ test, similar to
the ones still used today, was deemed
defective and was discarded because
Blacks did better than they were ex-
pected to do on the exam.

Critics of these results have argued
that these tests can not be racially
biased because other minority groups,
Asians for example, have done excep-
tionally well on standardized tests. One
response to this criticism is that some
minority groups do better than others
because their performance on these
exams is dependent on their ability to
assimilate into the larger society. Asa
result, Blacks may be disadvantaged in
testing because of the continuing re-
sistance by the larger society to permit
them to integrate. Do these examples
prove that standardized tests are defi-
nitely discriminatory? No, but they are
at least enough to begin an honest
inquiry, something that hasn't been
done in significant scope.

Why didn’t Maguire investigate how
impartial the L'SAT is before he re-
leased his findings? Why didn't he
consider what impact discrimination
may have had on Black test scores
before declaring Black law students
unqualified? Why are so many people
so blindly willing to accept the standards
of our society as being objective, while
not recognizing that they are the ones
for whom the standards were designed?

[ am tired of hearing the endless
whining of those who immediately
scream reverse discrimination and call
for a meritocracy whenever affirmative
action programs are used. Moreover, |
am disgusted that universities, like
Georgetown, would treat affirmative
action like a dirty little secret rather thana
program with legitimate justifications.

However, what really troubles me is
that, rather than honestly evaluating
admittance criteria to see if they are fair,
many people simply want to accept the
standards as they are and to pretend that
they are an objective measure of merit.
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Democrats Ain’'t Dead Yet

“The Democratic party of the nation
ain't dead, though it's been givin' a
lifelikke imitation of a corpse for several
years.”

George Washington Plunkitt
Tammany Hall Boss, 1905

With President Bush's popularity
hovering around an all-time high and a

By Rich Warieng

dearth of high-profile Presidential
challengers, the Democratic Party
seems once again headed for defeat in
1992. Despite the success Democrats
have enjoyed in Congressional elec-
tions in the last two decades, only one
Democrat has occupied the Oval Office
in that period. Can the Democratsdo
anything about this in 19927 | believe
they can, but it will not be easy. Demo-
‘graphics and public opinion are against
them, and victory will require that they
quickly re-define themselves and as-
semble a new coalition of voters for the
first time in 60 years.

George Bush's popularity with the
American electorate will be difficult to
overcome as long as he is able to focus
attention on our victory in the Gulfand
away from thorny issues such as the
deficit, education, the economy, and
the environment, as well as the darker

implications of the Gulf War, such as

the Kurdish refugee crisis and the po-
tential for future civil war and instability
in Irag and the Middle East.

As long as he is able to do this, the
real Democratic contenders, New York
Governor Mario Cuomo and Texas
Senator Lloyd Bentsen (and perhaps
Tennessee Senator Albert Gore) are
likely to remain on the sidelines. This
will leave the Democrats with only
longshots such as former Massachu-
setts Senator Paul Tsongas (that's song-
us for you non-Bay Staters), one-time
candidate George McGovern, and the
nation’s only black governor, Douglas
Wilder of Virginia, along with the Rev.
Jesse Jackson and the usual crowd of
Fritz Hollings, Paul Simons, and Jerry
Browns.

If, however, American somehow
becomes entangled in a prolonged
military conflict in Iraq, -the internal
political situation there continues to
crumble, or the domestic economy
worsens, then the President’s position
might well start to decline towards the
pre-Gulf War 50% mark. Whether or
not this occurs depends considerably
on Bush's own political skills, but forces
beyond the President's control (as well
as fate) could conspire to create an
opening for the Democrats. At this point,
one of the stronger candidates might
enter the race, or one of the longshots
could conceivably pick up steam. Even
assuming that a swing in public opin-
jon creates an opening for the Demo-
crats, they must be able to capitalize
upon it with a candidate who can convey
to the American people that the
Democrats are competent, as well as
concerned, and have practical solu-
tions, and not just partisan criticism,
to offer. This is largely a matter of
personality and packaging, as well as
developing a coherent and simple
message, but it is absolutely essential
to Democratic hopes in 1992.

Even with a candidate, the demo-
graphics are stacked against the
Democrat®, and it will take considerable
effort to assemble a winning coalition.
To win, jthe Democrats must assemble
a coalition of Eastern, Mid-Atlantic
states, and Midwestern states, Cali-
fornia, (and Hawail and probak: -
Washington) and possibly one or tw.
Southern states® Given the demo-
graphics and the political realities in
these states, this will not be easy.

The last 20 years have seen an
exodus of population from the North-
east and Midwest to the Sun Belt and
far West. This, coupled with a massive
wave of immigration has shifted the
locus of electoral power away from
Democratic strongholds 'like Illinois,
Massachusetts, and New York, to GOP
bulwarks like Florida, Texas, and Cali-
fornia. Essential to Democratic hopes
in 1992, and indeed beyond, is the

ability to rebuild a credible party orga-
nization in each of these states, espe-
cially California and Texas, and
throughout the far West in general.

Also, Eastern and Midwestern blue
collar elements are no longer the auto-
matic votes they once were (they don't
call them “Reagan Democrats™ for
nothing). Since 1968, there has been a
growing rift between old-line Democrats
and elements of the “New Left" and
minorities.

For the Democrats to have any
chance atall in 1992, they must secure
at least a portion of their right flank
through a more moderate stance on
issues such as crime, urban and in-
dustrial decay taxes, social spending,
the military and foreign aflairs, without
alienating the party’'s core of minorities
and progressives. This is especially
critical in states such as lllinois, Ohio,
Michigan, and Pennsylvania, where
victory rests on the hopes of uniting

GOP: King Of The Hill

The American public elects presi-
dents on the basis of three factors:
national security, the economy, and

By Jim Bowen

what might be characterized as “per-
sonality.” First, national security: un-
less there's some unforeseen
development on the horizon (and eigh-
teen months is a long time), the Party of
Appeasement has noone who can match
WWII's youngest navy pilot, Lieutenant
George Bush, who grew up to preside
over the fall of the Soviet bloc, the
Panama operation, and the liberation
of Kuwait. No contest here,

The economy’s not going to give the
Democrats much help either. Contrary
to popular belief in academia (which
presumes to solve all social wron
with government money), ordinary
working Americans resent paying taxes
— and they pay a lot of them. They
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blacks and white blue collar elements.

This will also require difficult
philosophical and practical compro-
mises about affirmative action, the en-
vironment, the current direction of
welfare policy, military spending, and
the role of the U.S. abroad. The
Democratic nominee will have to be
able to balance these competing and
often conflicting issues in such a way
as to convince liberals that he (and |
assume, based on the field of candidates
and history, that it will be a he) may be
hard-nosed and practical, but that he
is also compassionate and has a vision
of a better, more just nation. At the
same time he must convince more
moderate and conservative voters that
he may be caring, but he Is no wimp,
and can make tough decisions and lead
decisively.

While the Democrats remain in
disarray and lack any high-profile
candidates, there are 15 months until
the national conventions. In such a
political eternity, almost anything could
happen. So don't send flowers and put
on black for the Democratic party yet,
because there might just be some life
left in that old corpse. Maybe.

Rich Wareing is a member of the
Executive Board of the HLS Democrats
and is active in Massachusetts Demo-
cratic politics.

TARR is courtesy of the Crimson

especially resent the fact that the gov-
ernment transfers their money tomany
able-bodied people (including students)
who can, and ought to be, earning a
living. Under relatively normal economic
circumstances, no issue overrides the
emotional impact of taxes and wealth
redistribution from the workers to the
non-workers. Its clear which party wins
on this issue.

A continued recession may give the
Democrats reason for hope. Jobs count.
If enough voters are out of work, they
may be willing to support a Democrat
who promises to reduce unemployment.
Both history and economic theory in-
dicate, however, that the United States
will be several quarters into a recovery
by November, 1992. The recovery may
lag in certain regions, but it is unlikely
that the states that really count —
those populous states in the South and
the West — will be reeling at election
time. The trend seems to work against
the Democrats.

So we're left with the personality
factor. Voters are funny: they don't
have to like a president (did anybody
really like Richard Nixon?), but they
want him to be presidential. Personal
attributes are important. Who knows
how many people voled against Gov-
ernor Dukakis because he was a short
powerwalker who looked goofy in a
tank? The Republicans have an in-
cumbent candidate for '92 who stands
as-the most popular President in his-
tory; we’ll just have to wait and see
what personality emerges from the

Democratic pack. The best the Demo-
crats possibly can do here is break
even; this gives the Republicans a clear
edge on national security and probable
wins on the issues of economy and
personality.

On behalf of the Democrals, it
should be remebered that there's al-
ways "96. If a credible candidate can
emerge as the party's standard bearer
and survive the elections without hu-
miliation, he or she will be in a position
to present the Democratic alternative
for four years, then run in 1996 with
the benefits ofhindsight and experience.

Another reason to run is to help
shape the parity. The Democrats’
schisms must, inevitably, be addressed
if the party is ever to regain the presi-
dency. Better that the party resolve the
bloody struggle in 1992 than four years
later, when infighting could scuttle a
winnable election.

So who's going to get the nod?
Senator Tsongas has a message last
heard from the Democrats in 1960,
from another Massachusetts Senator:
we can afford progressive programs,
but only if we have enough economic
growth to generate surplus wealth. It
makes a lot of sense, but sounds sus-
piciously like the claim that "a rising
tide lifts all boats™ — the old trickle-
down “voodoo economics.” Its not likely
to be a winning message for the party of
Hubert Humphrey.

Governor Wilder has potential. He's
deflated the race issue, but his spotty
track record in his short tenure as
Virginia's governor will give him some
trouble,

Former Senator McGovern would
be a dream candidate for the GOP. He
was a liberal out of touch with America
in 1972; the Republicans’ “evil media
geniuses™ won't have any trouble con-
vincing the electorate that he's still
liberal and still out of touch.

Senator Gore voted for the war and
served in Vietnam (albeit as a photog-
rapher). He's arguably the only Demo-
crat with a prayer of neutralizing the
national security issue. He's also the
only prospective candidate who can
realistically challenge Bush in the
South. Both of these qualifications doom
him in the nominating process, unless
the national Democratic party markedly
shifts to the center.

Whither Hamlet of Albany? His state
is in a fiscal crisis almost as bad as
California's, which could make a na-
tional campaign political suicide. If the
crisis were resolved, Governor Cuomo
could be an attractive candidate. He'sa
rousing speaker on the stump. He could
emerge from a well-fought 1992 cam-
paign as the de facto leader of his party,
positioning him for '96 run for all the
marbles. But would the country elect a
Northeastern ethnic liberal Democratic
governor to be the President of the
United States?

Not in 1992 it won't. The GOP's
advantages on national security and
the economy confront the Democrats
with the choice of being the party of
weakness and welfare indefinitely, or of
moving to the center. If it chooses the
former, it will forever hamper presi-
dential nominees; but if it chooses the
latter, will it still be the Democratic

party?

Mr. Bowen, 1L, is the President-
elect of the HLS Republicans. He cau-
tions that any views expressed in this
article are his own only.
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Clark

continued from page 1

ers, and a lot of work trying to get

people together.
So, I would say that is the most

~ challenging part of the job. The most

boring part is the paperwork. But most
parts are very good. | want to empha-
size that: the great majority of whatIdo
is actually quite a bit of fun.

RECORD: What's the most re-
warding part of your job?

CLARK: I would have to say that it
is attending workshops, and reading
the works of people who are being
considered for appointments, just be-
cause that’s more intellectual, more of
what I am used to doing. It stimulates
the brain, gets you going, part of the life
of the mind.

[ also enjoy meeting with alumni
and talking to them about the school’s
plans and kind of describe what we're

g to do. I like working with the
faculty when we're not about to vote on
something. | enjoy my colleagues quite
abit, and I miss teaching. I wish the job
had not so complicated that it is

just not feasible for me to teach, because

I really do enjoy the classroom. [ don't
like reading bluebooks, but I do like the
actual process of being up their ex-
plaining things.

RECORD: Do you ever se¢ your-
self returning to the classroom?

CLARK: Yes, [ do. The main reason
it is impossible now is the campaign we
are trying to launch. We haven't had a
comprehensive capital campaign in over
twenty years. The last one was started
by Griswold and finished by Derek Bok
in the year or so that he was here. So
that is quite a while ago.

It really adds about another 1/3 to
the job of the Deanship. That's about
how much time I spend on that, seeing
people, well, external relations in gen-
eral. Not just money raising, but re-
minding people, giving speeches,
meeting people, visitors and all that.

It's larger now than it ought to be
permanently, but it's unavoidably so if
we are going to re-tool the school for the
future. So when that campaign is

underway in a year or two, [ can [oresee
getting back to teaching. 1 very much
want to do it.

RECORD: Does Harvard Law
School have a mission?

CLARK: Yes, absolutely. It's mis-
sion is to contribute to legal education
and legal research. That is, it should
try to be a center of learning about law
and legal institutions. It should not
only preserve, but also produce new
knowledge and insights about law and
convey it through the written word and
through training students who are go-
ing to be leaders of the profession. One
of our main functions is to produce the
leaders in legal profession of this coun-
try. That's really true. A disproportion-
ate number of our graduates get into
the top echelons in practice and in
companies and in non-profit organiza-
tions. I am very proud that. [ see it as
not only something to be proud of, but
It imposes an enormous amount of
responsibility on us not to mess it up
and to make people as best prepared as
we can.

RECORD: What's your job in see-
ing that mission come to its fruition?

CLARK: Well, there are many parts
to the job. The main job is simply to
keep one’s eye on the ball: what is it we
are actually trying to do. We are trying
to prepare students to be functioning,
honest, high-quality members of the
profession.

We should always be thinking about
whether our education actually equips
people for that. That education is not
just a sport or something we do be-
cause the faculty enjoys it or students
enjoy it. It has to be looking towards
the future, towards careers. The same
with the research. It should be looking
towards understanding the world so
that at some point it becomes improved
as a result of our efforts.

Concretely, that means we, as
Dean, | should be concermed about
faculty development and faculty re-
cruitment. Faculty development in the
sense of giving people the resources
and the encouragement and the incen-
tives to be the very best scholars and
teachers they can. So [ worry about
things like paying our people enough to
keep them-here, and getting recogni-
tion when they do great work, whether
they have adequate advice about

leaching. [ hope to institute some
programs for the new assistanl pro-
fessors to get them, in a more system-
atic way, exposed to the techniques of
the older teachers who are recognized
as great.

On the research and intellectual
side, I am a big supporter of faculty
workshops. That's a main thing that
we have done. We have really beefed-
up that program of faculty presenta-
tions at luncheons. [ am not sure if you
are aware of that, but it's a big thing
now. Just about every other week,
somebody on the faculty, the last few
months it's been visitors mostly, will
present a paper and everyone will dis-
cuss it over lunch. Things like this are
really important: giving people a sense
that there is intellectual life around
here and that their ideas can be heard
and reacted to.

That is one thing an institution can
do. It can facilitate that kind of activity
which gives people an incentive and
feedback on what they are doing. And,
I have helped raise funds for some of
the other things, like the “Law and
Economics Program™ which has a
workshop, and the school supports the
“Legal History Program,” the “Law and
Governance Program,” and the “East
Asian Legal Studies.” | have to work to
make all of those things a reality.

RECORD: According to a recent
poll by “U.S. News and World Re-
port,” Harvard is the second best law
school in the country. Are you
pleased with that ra

CLARK: Students should have a
fair amount of input into determining
it, and they do by a lot of their choices.
Simply by deciding whether to come
here, that's a form of discipline of the
school. If people stop applying to get in,
that tells you that something is wrong.
In our case, people have not stopped,
it's been quite the opposite. Applicants
keep going up and the qualifications
keep getting better.

Another form of influence is when
students choose which courses to take.
I'm a big believer in, if anything, ex-
panding the range of choice as opposed
to mandating certain parts of the cur-
riculum because | think it's a healthy
discipline. It's one gf the most sensible
ways that student input can be registered.

If a particular course doesn't get

many people signing up for it, that's a
sign thal something is wrong. Teach-
ing evaluations are important in mak-
ing appointment decisions. That's
another checkpoint. And | think stu-
dent organizations legitimately will pe-
tition for particular subject matters to
be covered or offered.

In some ways, students reflect the
market better than the prolessors be-
cause they may have gone out on a
summer job, or they know what they
want to do and they want to get some-
thing that they perceive is more rel-
evant to that, or at least an explanation
why other training is actually better for
them in the long run. Sol see students
having a lot of influence, and properly
so, on the curriculum.

RECORD: What about the way
students have been going about it
more recently?

CLARK: Well, students in general,
there are many different groups. Ifyou
point to the CCR group, or the people
who are blocking offices here, I think
they are about one percent of the stu-
dent body. That's not exactly represen-
tative. You can't refer to them as “the
students.” I don't think they represent
everybody.

I get input from many different
types of people, from many organiza-
tions. A lot of it is conflicting, a lot of it
is just different. There are some people
who are all worked-up about why don't
we have more courses in information
technology and the law, or the environ-
ment, or other stuff like art and the law.
I got a petition on that. So, there are a
lot of influences here. It's hard to sort
them all out.

RECORD: So what would you say
to CCR? What's the recommended
approach for getting their particular
issue heard?

CLARK: [ think theirissue is heard.
I think what is more needed is ex-
tended, reasoned argument rather than
sloganeering or pressure tactics. [ sup-
pose that some of the leaders feel pretty
strongly that it's only pressure tactics
that work. But [ think they are pro-
foundly wrong. that in the end it back-
fires. The only way you can change the
faculty is by convincing them that their
point of view is right. That requires a lot
of work.

Clark page 12

Controversy

continued from page 4

Third, people should admit to and
learn from their mistakes. CCR sum-
marily dismissed umbrage against its
disruption of the classrooms of Kathleen
Sullivan and Randall Kennedy with the
simple statement that this action "“was
part of a necessary protest™ [April 22
CCR Open Letter]. If Dean Clark were to
offer a similarly cavaller “justification”
for the targeted harassment of one
woman professor and one African-
American professor, CCR would likely
find this proffered explanation excep-
tionally inadequate. Members of CCR
should not attempt to ignore or ratio-
nalize the incongruity between their
own disparate treatment of these two
professors and CCR's demand that HLS
display special attention to the needs of
minority and women faculty members.
The most generous interpretation of
CCR’s exclusive disruption of Professor
Sullivan’s and Professor Kennedy's
classrooms is that this ill-conceived act
was performed by committed and well-
intentioned individuals who did not
realize the adverse disparate impact of
its acts. CCR should recognize this
fact, and ponder whether not this de-
scription might not also accurately de-
scribe Dean Clark and the rest of the
faculty appointments committee.
Without such self-reflection, CCR risks
becoming precisely what it alleges that
the HLS administration has become:

vicious, intolerant, and convinced that
it can do no wrong.

Anonymous

Enquirer
continued from page 4

of your newspaper?” While the Harvard
Law Record is reporting on old crimes,
spreading rumors, and quoting profes-
sors out of context, the national media
and the Harvard Gazette were report-
ing on Professor Frank Michelman's
University Professorship appointment.
Most of your readers do not know the
extent of Professor Michelman's
achievement, because you were toobusy
printing rumors and innuendos on the
front page to find the room for an article
explaining that Professor Michelman
has achieved the highest academic dis-
tinction that Harvard can bestow.

Please rethink your approach to
campus news. Instead of a law school
newspaper, the Harvard Law Record is
beginning to resembe a fascist version
of the National Enquirer.

—Charisse Carney, 2L
Nicole Lamb, 3L

Note

continued from page 4

Does diversity not include lesbians
and gays? Or does diversity only in-
clude gays and lesbians when they use
non-controversial tactics? I do not al-
ways agree with the means used by
Queer Nation anymore than | always
agree with the means used by the cur-
rent HLS “pro-diversity” forces, but I
would hesitate to silence either group
by erasing its messages.

—M. Courtney Koger, 3L

Please submit all
letters to the Editor
to the RECORD office.

We would greatly appreciate
if they were in Word Perfect.

Thank You.

Open Letter

continued from page 4

Should law students get refunds for
salary paid to professors whose schol-
arship they find impractically obscure?

Clearly, a University should not
and cannot be run with a refund request
system; neither should a University's
health services.

Women's Law Association

Committee On Gay, Bisexual and
Lesbian Legal Issues
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Weiler

continued from page 1

noted Harvard professor David
Rosenberg, who litigated DES
litigation. The team studied
recent experiences with high-
stakes tort litigation over
product, medical, occupational,
and environmental injuries,
preparing dozens of back-
ground studies about how well
tort litigation has done in
comparison with health and

safety regulation, public and -

private social insurance. no-
fault workers' compensation,
and other well-established
personal injury programs.

Weiler said the report was
the “first truly even handed look
at this problem area. [It is] a
report that recognizes the
considerable administrative
waste and business dislocation
generated by tort litigation, but
that also insists on the indis-
pensable value of the private
model of civil justice in secur-
ing a measure of compensation
for and effective prevention of
the host of personal injuries
that are left unattended by our
other social institutions.”

“The aim of this report.”
Weiler continued, “is to present
the case for major changes that
will enhance the value of the
tort system for the people who
need it, while reducing the
unnecessary burdened im-
posed on enterprise that must
foot the bill."

The report made recommen-
dations in a number of areas:

1. Damage Awards

The report names large,
unpredictable damage awards
from juries as the major prob-
lem for businesses in tort liti-
gation. To make awards more
predictable the report calls for
major alterations to the current
method of award determination.

The report, first, calls for
scales for pain and suffering
damages that attach specified
dollar amounts to a number of
standardized disability profiles
for certain injuries. The scale
would provide clear guidance
to parties for determining the
monetary value of their own
particular case and an au-
thoritative standard for judges
reviewing jury verdicts.

Punitive damage treatment
would also change, The report
recommends legal changes that
would specify more clearly when
firms would be exposed to pe-
nal awards beyond the com-
pensation payable to the injured
victim and would tighten the
criteria for calculating the size
ofa punitive award. One change
would be that no references to
the wealth or assets of the de-
fendant would be allowed.

In order to insure adequate
compensation of the financial
losses of victims and to provide
sufficient legal and financial
incentives for firms to reduce
injuries and avoid suits, the
report recommends the adop-
tion of the principle that rea-
sonable legal fees incurred by a
successful plaintiff should be
ireated as an additional cat-
egory of damages to be paid by

the tortfeasor. This would be
the first system of its kind in
America.

Thereport alsoendorse the
contingent fee now widely em-
ployed because it provides in-
centives for plaintifl's attorneys
to take or not take a case. The
report, however, urges refine-
ments to enhance the lawyer’s
incentive todrop or settle claims
where doing so appears sen-
sible.

2. Mass Tort Claims

The report concludes that,
contrary to popular belief, the
country does not have too many
spurious tort claims. The report
found evidence from recent
empirical investigation is that
only a small fraction of victims
of medical or product injuries
bring suil, much less collect
damages.

A particular instance of this
tort gap concerns environmen-
tal litigation. Despite occasional
highly publicized cases, re-
markably few successful suits
have been brought by the vic-
tims of toxic environmental ex-
posures in the last two decades.
To help remove some of the
barriers to such suits and im-
prove the way in which mass
tort claims are handled, the
report recommends several key
changes.

The report urges the cre-
ation of a legal facility for con-
solidating multiple tort claims
arising out of the same episode
or source into a single class
action. The report also recom-
mends a procedure for utilizing

nonpartisan science experts to
assist courts in resolving com-
plex, hotly contested scientific
questions within the
adversarial process.

To facilitate suits about
cases of toxic exposure where
the symptoms have not mani-
fested themselves, the report
recommends the awarding of
funds to cover the expenses of
systematic medical monitoring
and investigation among the
exposed victims.

Finally, the report recom-
mends the prorating of dam-
ages payable to disease victims
in light of the statistical likeli-
hood that a particular disease
is attributable to the defendant
rather than another source.
This proposal, which has been
endorsed widely by tort schol-
ars but not by any court, would
help ease the burden imposed
on plaintiffs to demonstrate
individual causal connections.

3. A Pluralistic Personal
Injury Universe.

The study endeavored to
situate the tort system within
the broader institutional land-
scape, rather than as an iso-
lated response to personal

injury. Looking at the area from

this point of view, the report de-
veloped a number of changes de-
signed to dovetail civil litigation.
The report recommends the
“collateral source offset™ rule
that would make tort liability
insurance secondary to cheaper
programs such as public or
private loss insurance for com-
pensating victims. The report-

ers also endorse a “regulatory
compliance tort defense” that
would be available to firms that
relied on administrative agen-
cies concerning the safety of
the firm's activity or product.
The defense would preclude
juries from second guessing
expert judgments made by
agencies, although the defense
would only be available only to
defendants that had fully in-
formed the agency of the rel-
evant facts.

Product liability would be
changed to generate more
helpful information and warn-
ings to the purchasers and
users of products in order to
enhance the potential value of
competitive markets to reduce
the risk of injury.

Weiler noted that these and
other innovations are designed
to make the tort system “more
productive for its intended
beneficiaries and more bearable
by the enterprises that are
subject to it.”

The American Law Institute
commissioned the study in
1986, under the leadership of
Richard Stewart. When Stewart
left to go to the Justice De-
partment, Weiler succeeded
him. The team of legal scholars
included Kenneth Abraham
from Virginia, Robert Rabin of
Stanford, Alan SchwartzofYale,
and Kip Viscusi of Duke. The
general membership of the In-
stitute will begins its own dis-
cussions of the report at its
annual meeting in May.

Clark

continued from page 11

RECORD: Why did you
feel compelled to write the
letter?

CLARK: I didn't feel compelled.

RECORD: Okay, why did
you write the letter?

CLARK: Why did I write the
letter? To give, as it said, to put
people on the clearest possible
warning that certain behaviors
can't be accepted. Behavior
that is already prohibited, very
clearly, by university rules.

What was done on that par-
ticular day was the basis for
sanctions. I took probably the
mildest possible approach,
which was to write a letter. Not
even an official reprimand which
goes on a transcript, but just a
personal letter and I didn't
broadcast the names. | was just
sort of telling people that “you
got one free, but not any more.”

It would be quite within the
rights of the school to start dis-
ciplinary proceedings right now
before the Ad. Board. But, 1
thought that might be too much
at this time. So, | see myself as
being excessively nice in that
regard, and so I've been told.

The reaction to that letter
has been, across the board. 1
have some students writing me
saying “it's a mere slap on the
wrist, you should, especially
the people,who went into the
classroomS, should be sus-
pended or something, and why
don't you do that.” Then other
people are saying “well you did
just right” and still others are
saying that somehow it's a crime
to be photographed in public.

RECORD: What do you
say to students who say that
it's beyond the point of ex-
tended, reasoned ar ent,
now is the time for height-
ened action?

CLARK: | say they are quite
wrong, and they have a lost
perspective on the history here
and elsewhere. In any kind of
institutional sense, if you look
back at this schogpl over the last
ten years, you cah see that lot’s

of things have changed. Maybe
it doesn't seem that way when
youare just here for three years,
but there in fact have been a lot
of changes.

RECORD: What do you
think of the Political Cor-
rectness movement in gen-
eral? Does it in fact exist?

CLARK: (That's so amor-
phous it's hard to deal with.)
The talk about political correct-
ness has a point. It seems fairly
clear to me that the majority
view at many places, including
the Harvard Law School, has a
very liberal cast to it. There are
certain subjects and ideas and
thoughts that are taboo, and
that regularly receive some form
of social sanction.

So, it's true. Thereisalotof
political correctness in the air.
What's interesting now is that
there are people that are chal-
lenging it. It's still a minority
but a bigger, somewhat more
encouraged group than before.
Where it will all go, who knows?

RECORD: Howdo youfeel
towards it?

CLARK: Basically, I sym-
pathize with the challenge tobe
politically correct. I think it's
long overdue. But, of course, |
don't want to associate myself
with any particular strident
statement about any subject.
One can make anti-p.c. into a
hobbyhorse that has some of
the same characteristics as p.c.
I'm more for relaxed, free, and
open discussion: everyone able
to say what there ideas really
are and be subject to counter
argument.

RECORD: What do you
think of diversity as it's be-
ing defined here?

CLARK: (That's too general
of a question.) 1 think there are
many forms of diversity. It's a
shame in a way that the debate
gets so limited to race and
gender and ethnic or sexual
orientation when there are lots
of other dimensions that aren’t
really part of the standard de-
bate, which is Allen
Dershowitz’s point. | think he
may hav® overstated it, but he
is right in a way.

The faculty and the student
body doesn't really see the whole

set of possibilities. I also think
that the primary concerns of
the school are to ensure the
gquality of the education and
research. So, | insist that we
look for the best scholar that
we can gel in any particular
field: people who are very good
teachers and who work in areas
where we have significant
needs.

Those things that I men-
tioned don't always fit together,
I grant that, but I also think
having diversity is a value too.
It's one of the whole set. To
make it the only thing to focus
on right away can lead you into
trouble in terms of the other
things. If you try to do every
thing at once.

RECORD: So would you
say you most closely
yvyourself with Professor
Michelman's sentiments as
expressed at the forum and
the teach-in?

CLARK: Well, it's similar.
It's in the same universe of
discourse as Michelman's
views. Except ] know that when
you get down to specific cases,
I value certain things more
highly than some of my col-
leagues. 1think part of what we
have to learn is how to adjust
our preferences.

I value knowledge of law
very highly. I think it would be
great to have people who are
not only general legal theorists,
but actually knew a lot of hard
law about certain subject
malters that are not well rep-
resented on our faculty like
environmental law. We have
Professor Stewart but he's not
here now.

Other people wouldn't see
that as so important, so there
are many differences.

RECORD: Have the pro-
tests made youdefiant not to
offer a woman of color a
tenured position to sort of
show the rest of the world
that you are not giving in?

CLARK: No, basically not. 1
try to keep myselfl feeling as
free to do what | think is right.
I think it would be a bad reac-
tion for a faculty member or a
Dean to say “well, here's some-
thing we would've done but

because now it will look as ifwe
are being forced, we won't.” |
don't like to reward bad or dis-
ruptive behavior that goes be-
yvond the rules, but on the other
hand, you have to do what you
think is right for the institution:
to neither get pushed into doing
anything or deterred from it.

That's obviously hard to
do. But I think all members of
the faculty, when they are work-
ing on appointments ought to
think that way. Think about
what's right, what's good on
the merits, rather than respond
to pressure or to react either way.

RECORD: Have the pro-
tests here scared anybody
away?

CLARK: You mean caused
a backfire reaction? Probablya
little bit, yes. 1 think it has
caused some bad feelings and |
think it has alienated some fel-
low students too. [ am a little
more in touch with faculty
members than I think a sur-
prising number of them are.
But faculty members don't get
as much upset about it as stu-
dents do. You know, the dem-
onstration is not in front of
their office it's in front of the
Dean's Office. The Dean is
getting paid to do that. They
can just stay home, and read a
book.

RECORD: If you could
redo the past year, since Pro-
fessor Bell announced his
protest, would you have
handled anything differ-
ently?

CLARK: There might be
some things. Youmean in deal-
ing with the agitations about
diversity?

RECORD: Yes.

CLARK: Noldon't think so,
no major thing. The things that
I would change don't have todo
with diversity so much as with
dealing with my colleagues in a
different way, in terms of get-
ting to them sooner, in a more
personal way. I'm looking for-
ward to trying a new approach
next year.

I'm happy with our results
this year. We did a lot. But,
there were some parts that
didn't go as smoothly as they
should've,
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