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Cases of Communist Leaders|:
Near Supreme Court Decision|

Arguments on several cases of national importance are now being heard

by the United States Supreme Court

in the third week of its Fall Term.

In its first major decision, the Court last week granted new trials to Steve
Nelson and four other Pennsylvania Communist Party leaders. Convictions
of the five under the Smith Act were obtained with the aid of testimony by
Joseph D. Mazzei in 1953. The Justice Department recently asked the Court
to remand the cases to a District Court for hearings on Mazzei's credibility.

The Chief Justice, together with Justices Black, Clark, Douglas, Minton

and Reed, voted to remand with instructions to

grant the defendants a new

trial. Dissenting Justices Burton, Frank-
turter and Harlan would have remanded
for hearings on Mazzei's credibility.
Formal opinions will be issued shortly.

Nelson's conviction under a Pennsyl-
vania state sedition law was vacated earlier
in the year by the high court in Pennsyl-
vania v. Nelson, 350 U.S, 497,

Scales Case Coming Up
Several other cases now pending also in-
volve the Smith Act. Typical of these is
Scales v. United States, reported below at

227 F2d 581 (4th Cir, 1955). A unani-

Earl Warren

mous opinion written by Chief Judge
John J. Parker upheld conviction of Junius
Scales, State Chairman of the Communist
Party in North Carolina. Scales has chal-
lenged the constitutionality of the Act’s
“membership clause” (18 U.5.C. §23853),
claiming that it violates the First Amend-
ment’s guarantees of free speech and as-
sembly, and the Due Process clause of the
Fifth Amendment.

In Butler v. State of Michigan, the con-
stitutionality of a Michigan “obscenity

——

question bans sale or distribution of books
“containing obscene, immoral, lewd or
lascivious language . . or descriptions
tending to incite minors to violent or de-
praved or immoral acts, manifestly tend-
ing to the corruption of the morals of
youth,” (Mich. Stat. Ann. § 28.575.)

The Recorder’s Court for the City of
Detroit convicted Butler under the statute,
and the Michigan Supreme Court refused
to hear his appeal. Appellant asserts that
the law is either void as being too vague, or
else void as placing unconstitutional limita-
tions upon freedom of the press.

Deportation Case

Evidence of an alien’s past membership
in the Communist Party will be scruti-
nized in Rowoldt v, Perfetto, reported be-
low as 228 F2d 108 (Sth Cir. 1935).
Charles Rowoldt, a citizen of Germany,
entered the United States about 1924, and
was 2 member of the Communist Party in
1935, according to findings made by a
Hearing Officer of the 'mmigration and
Naturalization Service of the Department
of Justice. The Government claims this
warrants Rowoldt’s deportation under
that portion of the 1952 Immigration and
Mationality Act authorizing deportation
for past membership in the Communist
Party (8 US.C. § 1251 [a] ).

If the Supreme Court finds that the evi-
dence does satisfy requirements of the Act,
it may find it necessary to pass upon the
constitutionality of the section providing
for such deportations.

In United States v, Louisiana, an original
case filed by the Government last March
(350 U.S. 990), plaintiff claims that Louisi-
ana has jurisdiction extending no more
than three miles out on the continental
shelf, while defendant maintains that it
owns sub-surface oil deposits within nine
miles of its shoreline. Outcome of the con-

Lroversy will involve several hundred mil-

statute” has been challenged. The law inlion dollars in royalties.
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Livingston Hali

The Republican ticket of Dwight D.
Eisenhower and Richard M. Nixon won
hearty endorsement Tuesday at an “Tke
Rally” conducted in Harkness.

Vice Dean Livingston Hall, speaking
at the rally, praised the judicial reform
that was undertaken in New ]
and Massachusetts under Republican
state administrations. Professor A.
James Casner spoke of General Eisen-
hower's prestige in Europe and through-
out the world,

A former Law Review president, El-
liot L. Richardson, LL.B. "44 (*47) told
the rally that young intellectuals were
swinging to the GOP. President Eisen-
hower described the Republican party
last August as “the party of the future”.

Professor Robert Braucher served as

master of ceremonies.
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PRICE TEN CENTS

Uniform Securities Act _:

To Simplify State Laws

A new Uniferm Securities Act has been approved by the National Con-
ference of Commissioners on Uniform State Laws for :uinph{}n by the states. En-
dorsement of the proposed legislation has also been given by the American
Bar Association and the National Association of Securities Administrators.

The Act is the result of a two-year Study of State Securities Regulation con-

ducted by Professor Louis Loss of the Law School in association with Edward
M. Cowett, LL.B. 54, who was appointed Research Associate in Law for the

project,

Marking the culmination of a long history of efforts to achieve some uni-

formity in regulating the sale of securi-?

ties, the study was financed by the Merrill
Foundation for Advancement of Financial
Knowledge, Inc. Rhode Island passed
the first “blue sky” law in 1910, and
since that time a total of forty-six states
and Hawaii have enacted such legisla-
tion in one form or another. Only Del-
aware and Nevada have no legislation
on the subject.
Three Approaches

Although these enactments vary widely
from one state to another, they take three
basic approaches toward the subject. The
“fraud” approach authorizes a state official
to make investigations, and institute in-
junctive or criminal proceedings against
offenders. The second approach requires
registration of brokers, salesmen, and more
recently investment advisers. The third
requires registration ot the securities them-
selves. Most of the laws actually com-
bine all three approaches.

Though Congress passed a Securities

Ames. He will represent a Hollywood firm
in a $100,000 action brought by William
R. Brumbaugh, who has retained James
D. St. Clair, LL.B. 47. Mr. St. Clair will
teach a section of Trial Practice in the
Spring.

In preparation for the trial, first year
students have spent several sessions in the

Group Work Program drafting pleadings,

Recent Comparative Negligence Statutes
Present Difficult Construction Questions

By ROBERT A. LEFLAR

Administration of a system of compara-
tive negligence in Puerto Rico presents
problems to some extent different from
those in the mainland states, partly because
of the brevity of Puerto Rico's comparative
negligence statute and partly because of the
method of trial by judge sitting without
juries in negligence cases here.

The 1956 Puerto Rican statute is
shorter than any adopted in the states. My
translation of it reads: “The concurring
carelessness of the claimant does not elim-
inate liability, but shall bring about a re-
duction in the amount awarded.” Every
one of the American state statutes goes into
greater detail than this.

The background of Puerto Rico's whole
negligence law is also different from ours.
It rests on section 1802 of your Code, deriv-
ed indirectly from the Napoleonic Code
and directly from Spanish law. From sec-
tion 1802 your courts have developed an
entire body of negligence law, including
contributory negligence, last clear chance,

Professor Robert A. Leflar recently
gave a series of talks to the Bar of
Puerto Rico discussing the newly-en-
acted comparative negligence statute
in that Commonwealth. Drawing on
comparable statutes of state jurisdic-
tions, he comments on important as-
pects of comparative negligence and
the problems posed by adoption of that
principle.

assumption of risk, proximate causation,
and most of the other variations in the law
of negligence found in the United States.
Needless to say, you have done this by the
application of American precedents to your
basically Spanish law.

Your Supreme Court in Irizarry v,
People, 75 P. R. R, 740, decided in 1954,
strongly favored the adoption of a system
of comparative negligence in Puerto Rico.
It there pointed out the unfairness and
harshness of a rigorous rule of contributory
negligence, that many common law juris-

dictions including England and several

of our states have by statute enacted a rule
of comparative negligence, and that the
civil law countries had never generally ac-
cepted the rule of contributory negligence.

The Irizarry case was undoubtedly a
major factor in inducing your legislature
to adopt your new statute earlier this year
Coupled with that case was the apparent
tendency in Puerto Rico to go back to
Spanish law and to break away from the
trend of the last half century which
brought so much of the common law into
Puerto Rico's illriﬁpru:lcucc.

Puerto Rico's new enactment raises sev-
eral specific problems which your courts
will have to decide in the years ahead.
Some of them have already been dealt
with in the states and some have not.

Some of our state comparative negligence
statutes, like Wisconsin's, provide that a
negligent plaintiff may recover proportion-
ately from a negligent defendant only if
the plaintiff's negligence was less than the
defendant’s.

Other statutes, like those of Nebraska

o

(See NEGLIGENCE o page two)

St. Clair to Challenge Field
Before 500 at Model Trial

Five hundred first year men will fill the James Barr Ames Courtroom this
afternoon at 5:00 to watch the annual Model Trial. John V. Spalding, LL.B.
'23, Associate Justice of the Massachusetts Supreme Judicial Court, will judge
the case of Brumbaugh v. Artcraft Pictures, Inc.

For the eighth consecutive year, Professor Richard H. Field will serve as
counsel in proceedings before the Superior Court of the Commonwealth of

hearing depositions, and discussing pos-
sible courses of action by each side. For
instructional purposes the groups were di-
vided so each could concentrate on one
sicle of the controversy.

The action arose from a newspaper ad-
vertisement published by the defendant as
part of its publicity campaign for a spec-
tacular production. Text of the advertise-
ment was as follows: “Artcraft Pictures,
Inc., will pay $100,000 to anyone who can
prove Craig Bilder is not the one who
performed all the daring feats of heroic
Jack Lawson in the magnificent produc-
tnon Son of the Midway.”

The plaintiff claims that during a tele-
phone conversation with a vice president

Richard H. Field

of Artcraft Pictures, he tendered proof that
Craig Bilder did not do all the daring
feats shown in the flm, and demanded

Lnuis Lns;

Act in 1933, it preserved the applicability
of state “blue sky™ laws even to interstate
ofterings. L'hus an attorney today who is
preparing an issue for national distribution
must register not only with the Securitics
and Exchange Commission, but also under
several dozen diverse state statutes. As an
illustration of the difficulty he may face,
the forty-seven statutes use some 2,800 dif-
ferent phrases in their exemption provi-
sions alone.

A Uniform Sale of Securities Act was
approved by the Commissioners and the
ABA in 1929, but adoption of the Federal
statute four years later raised problems of
federal-state coordination which rendered
the Uniform Act obsolete. In 1944 the

(See SECURITIES on page six)

Court Rejects Rule
Of Durham Case

The Ninth Circuit has rejected the “Dur-
ham Rule” as a test of insanity in criminal
proceedings. In Andersen v. United Srates,
decided on September 21st and reported in
25 U.5. Law Week at page 2150, the defen-
dant requested instructions similar to those
approved by the Court of Appeals for the
District of Columbia Cireuit in Durkam
v. United States, 214 F2d 862 (1954).

The "Durham Rule” requires only

that the criminal act of a defendant be

the product of mental illness. This is a
| departure from the classic rule enunciated

in M 'Naghten's Case, 10 Clark & Finnelly
200 (1843), which necessitates a showing

that the defendant was unable o distin-
guish right from wrong at the time of his
offense.

Judge Dal M. Lemmon, writing in And-
ersen, declared: “This court has no desire
to join the courts of New Hampshire and
the District of Columbia in their ‘mag-
nificent isolation’ of rebellion against

(See TRIAL on page five)

M'Nagiiten, even though New Hampshire

has been [rcu'c]ing down that lonesome
road since 1870. See State v. Pike, 499 N.H.

399, Rather than stumble along with Prke,
we prefer to trudge along the now well-
traveled pike blazed more than a century
ago by M'Naghten."

Since there is now a conflict of decisions
between two circuits on this point, it is not
unlikely that the United States Supreme
Court would grant certiorari in this case.
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Freedom of the Lens

The place of radio microphones, television
cameras and news photographers in judicial
proceedings has been the subject of a recently
intensified pro and com discussion within the
Bench and Bar, and a forceful campaign by the
news media to secure easier entrance,

Canon 35 of the Canons of Judicial Ethics
condemns the presence of broadcasters (in-
cluding televisers) and photographers in the
courtroom “as calculated to detract from the
essential dignity of the proceedings, distract the
witniesses . . . |and] degrade the court. . . .”

It should be stated that broadcasters can and
do gather the news in the courtroom. No one
is barred from any courtroom. The complaint
15 that they cannot gather the news in the ways
they prefer—with cameras and microphones.

The fundamental propositions to which the
media are committed would be more impressive
if there could be substantial certainty that these
standards would be adhered to in practice.

The purpose of Canon 35 does not stem from
a judicial preference for exclusiveness, but
rather from a legitimate desire to protect the
administration of justice, The disorderly and
objectionable conduct of some media repre-
sentatives and the unwillingness or unaware-
ness of some judges to preserve the dignity of
court proceedings caused serious concern
among the drafters of the Canon.

The question is not essentially a constitutional
one, though some would disagree, for free
speech (including broadcasting) and fair trial
are of equal stature under the law and neither
can transgress upon the other,

What is at issue, however, is whether still
photography and broadcasting of court pro-
ceedings will interfere with the orderly pro-
cedure required by the due process clause. Both
the Bar and the media concur in the belief that
if they do interfere, they should not be per-
mitted. The disagreement comes over the
evaluation of the impact of the media’s activi-
ties of the courtroom.

Tendency to Sensationalize

Though there 1s a great need for additional
studies on this aspect, the following tentative
points are offered:

l. Exposure to radio and television broad-
casting as well as flash photography makes peo-
ple change their behavior, whether reflected
by increased inhibition, exhibition, dis-
traction, fright or sheer nervousness. This
is the opinion of Judge Harold Medina and
also that of seasoned professionals in the field
such as Ed Sullivan, Jack Gould, and Sydney
Andorn. The witness stand is sufficiently terri-
fying for the many reluctant and inexperienced
lay witnesses without an additional emotional
burden,

2. Judges will be harassed by the necessity of
policing the number and location of media
reporters and prohibiting their activities in
sensitive portions of the trial or where the de-
fendant or witness objects to being pictured.
The temptation of elected judges to use photo-
graphing and broadcasting for personal and
political reasons is one to be avoided. The in-
creased sway of popular emotion may find a
way of enforcing its own verdict to replace fair
and unpressured jury deliberation and judicial
discretion. The practice of selecting only sensa-
tional portions of the trial serves to increase the
difficulty of exerting the dictates of individual
CONsclence,

3. This brings us to the crux of the problem
—that of media responsibility. It would seem
that no suit to quiet title would be a center
of attraction for broadcasters. Instead, the be-
lief can be advanced that coverage of sensation-
al cases would be the dominating pattern.
Impact on Participants

Consider such recent examples as the Roose-
velt divorce case (1954), the Sach murder trial
at Portland, Oregon (1954) and the Washburn
murder trial at Waco, Texas (1955) which
were photographed and broadcast. Because
of the high costs involved in telecasting, it is
likely that only celebrated cases, which would
insure a profitable return, will be broadcast. In
these cases, satisfaction of the public curiosity
and not education and justice to the individuals
concerned becomes determinant,

These are some of the problems deserving
serious thought before the Bar decides to
amend Canon 35. Further study and further
evidence from actual courtroom tests are
needed to develop a dispassionate and empirical
basis for treating the problem as a whole.
Otherwise, the traditional arguments on both
sides will continue on an excessively general
and not too meaningful level,

Harvard Law TRecord

MANAGING BOARD
Hewry J. Stemw
Freperick H. Conpon
Witviam A, Day, [r.
Raren MNapen
Rogert W. OLivEr
Bruce L. Barcu
Morsisn E. Seurp
James C. Paras

vovue. Prendemt
Edstorial Manager
Business Manager
Awsaciate Editor

i News Editor
. Department Editor

. ... Copy Editor
Advertising Manager

CAMDIDATES

Roger Baskes, Michael Bell, David Benkin, David Binder,
William Blaine, Joel Camche, William Cottrell, Nathan
Dodell, Arthur Fabricant, Jerrald Footlick, George Gold-
berg, Bennett Harvey, Jr., Jay Hollander, Donald King,
Willlam Lawlor, John Moss, Michael Mulroney, David
Shayne, Howard Siegal, Wilton Sogg, Robert Spevack,
Thomas Tavenner, Jacob Todd, Philip Wells, Fred
Wethly, Allen Wood.

Published weekly on Thursday for twelve weeks
of each term by The Harvard Law School Record Cor-
poration, 23 Everent St, Cambridge 38, Massachusetts.
Subscription price: $2.00 per term, $4.00 per vear (24
issues) mailed; student subscription $1.50 per term mailed,
§1.00 per term distributed at the Law School. Individual
copies 10c¢ each at the Law School, 20c each mailed. Bus-
iness and Editorial Offices, 23 Everett St., Cambridge 38,
Massachusetts. Telephone, Kirkland 7-7600, extension 447,

Entered as second-class matter November 19, 1946 at
the post office in Boston, Massachusetts, under the Act
of March 3, 1879,

Comparative Negligence

(Continued from page one)

and South Dakota, say that a plaintiff who was
himself negligent can recover only in the case that
his negligence was slight and the negligence
of the defendant was gross. Still others, as in
Arkansas and Mississippi, permit a negligent plain-
tiff to recover regardless of the proportion of his
negligence to the defendant’s, and by the same
token in these two states a negligent defendant who
was himself injured can counterclaim against the
negligent plaintiff, again regardless of the propor-
tions of fault. The Arkansas statute is in fact an
exact copy of a model statute drafted by Dean
William L. Prosser of the University of California
Law School, appearing in an article by Dean Pros-
ser which is printed in 51 Michigan Law Review
465 and 41 California Law Review 1.

The Puerto Rican statute is sufficiently brief and
inexact that it can probably be interpreted as hav-
ing the same meaning as any of the various state
statutes just mentioned. We, of course, do not yet
know how it will be interpreted. Most of the state
statutes contemplate the awarding of damages in
terms of percentages of fauly, but the history of
your statute shows that your judges would prefer
to have awards based altogether on judicial discre-
tion and not on mathematical percentages. Whether
you can avoid the use of percentages is doubtful.

Arkansas Avoids General Verdict

Many of our state statutes permit comparative

negligence cases to be given to the jury with in-

structions to return a general verdict only. Under
that practice it is often impossible to know what the
jury really found. The jury returns a verdict for a
Hat sum, say $10,000, and there is no way to tell
whether this represents a verdict that the plainuff
was not negligent at all and suffered $10,000 of
damage, that the plainuff was guilty of 259 of the
negligence and suffered $13,333.33 of damage, thar
the plainuff was guilty of 499% of the negligence
and suffered approximately $19,600 of damage, or
that the jury simply disregarded the court’s instruc-
tions on contributory negligence altogether.

The Wisconsin and Arkansas statutes seck to
avoid this difhculty by requiring the jury to return
special verdicts, or answer short interrogatories,
fixing the total damage and the percentage or
amount of reduction for the plainuff's fault,

In Puerto Rico since you do not have jury trials
you avoid part of these problems. You neverthe-
less would like to know the bases on which your
trial judges decide particular cases. It is for that
reason that you require your trial judges to return
conclusions of law and findings of fact separately.
If a trial judge returns intelligible findings of fact
in a comparative negligence case it seems that he
will have indicated the total of damage suffered by
a claimant and the amount of reduction therefrom
on account of his contributory negligence. If this
sort of finding of fact be returned by the judge,
then you have, for all practical purposes, a system
under which proportions or percentages of fault are
ultumately controlling, or at least identihable, in
fixing the amount of awards.

Last Clear Chance Out

Another interesting problem is as to the last
clear chance rule, which Puerto Rico in the past
has followed. Your statute reads as though it
were intended altogether to expand liability and
not to restrict liability. If your statute takes over
the area formerly covered by the last clear chance
rule, however, it will restrict liability, permitting
only a reduced recovery where formerly a full re-
covery was allowed. The Arkansas-Prosser statute
avoids this difficulty by providing expressly that
last clear chance cases come under the comparative
negligence rule. Other states have been less ex-
plicit in their enactments, and divergent results
have ensued. The better view seems to be that
the last clear chance doctrine should be dropped
from the law when comparative negligence is
brought in, but that is something you have yet to

decide.
Assumption of Risk

Another interesting problem is as to the effect of
assumption of risk. Contributory negligence is a
different defense than assumption of risk, and the
comparative negligence rule elimisates only the
contributory negligence defense and not the as-
sumption of risk defense. Sull, assumption of risk
often is spelled out as a defense on facts that essen-
tially involve contributory negligence, Assumption

Gallery

HERBERT L. A. HART
Visiting Professor

“I have never enjoyed myself as much as in the
past month,” Visiting Professor of Jurisprudence
Herbert L. A. Hart said in speaking of his initial
teaching experience at the Harvard Law School.
He is greatly pleased with this form of legal educa-
tion and would certainly recommend it to English
law students who intend to practice in their own
country. Professor Hart does not employ the case
method in teaching but lectures with interruptions
which he welcomes: “There’s little point for me to
come here and do badly what you do superbly
well."

Professor Hart is on leave from Oxford Univer-
sity where he is Professor of Jurisprudence. After
three years at a private boarding school he was edu-
cated at a day school in Bradford, Yorkshire and
then at New College, Oxford. He studied pri-
marily philosophy and ancient history and then
practiced for ten years at the Chancery Bar until
the outbreak of the war. After service in the War
Office he returned to Oxford to teach philosophy
and became Professor of Jurisprudence in 1952,

The Professor’s wife and three children are in
England at present. Mrs. Hart teaches history at
St. Anne’s College, Oxford. Their children age for-

ever curious about life in the United States. They
are all disappointed that their father isn't living
in a skyscraper. In a recent letter, one of the Pro-
fessor's sons asked whether “your students come to
lectures wearing Davy Crockett hats and shoot at
vou with Davy Crockett bows and arrows, or isn't
that the craze now in America?”

Socratic Method

Asked about the Socratic method of teaching,
Professor Hart, though hesitant to express an opin-
ion after only a short time at the Law School, feels
that it is admirable when well done and tempered
with a little lecturing. Success along these lines, he
says, depends on a high level of students with a
prerequisite college degree. In England, however,
where law is taught as an undergraduate course he
doesn’t think the method would work if it were
used as the sole means of instruction.

At the moment, beside writing a book on causa-
tion in the law and teaching jurisprudence, Profes-
sor Hart's particular interest lies in the field of
criminal law. England is at present in the midst
of a complex legislative process to abolish capital
punishment. Professor Hart feels that the old sys-
tem of capital punishment in Great Britain is
virtually dead: “It is extremely unlikely that there
will be any more executions in England, though
possibly murder of a police officer will still be a
capital offense.”

Professor Hart seemed astonished at the lack of
issues dividing the political parties in this country.
In England, of course, there is a much greater gap
between the two. He is surprised at the lack of em-
phasis the Democratic Party places upon the edu-
cation issue in the Presidential campaign, even
though Adlai Stevenson has mentioned it in a few
of his speeches.

Noting that jurisprudence is a subject very much
alive in the United States today, Professor Hart
feels that very important books may soon be writ-
ten by Americans which will make contributions
to the subject. It would be a good thing, he feels,
if more philosophers among this country’s univer-
sity population would get interested in the law. He
thinks that good work will come out of a “marriage
or at least a temporary union between the two dis-
ciplines.”

—Siegel

Robert A. Leflar, SJ.D. 32, is Dis-
tinguished Professor of Law, University
of Arkansas. He was formerly Associate
Justice of the Arkansas Supreme Court
(1949-1951) and Dean of the University of
Arkansas Law School (1943-1954).

of risk is sometimes purely a matter of actual con-
sent to bear a risk, in which case the defense is
really different from the defense of contributory
negligence.

In other cases, however, assumption of risk is dis-
covered from negligent conduct by the plaintff,
by reason of which his consent to bear the risk is
implied. It would be logical to say that assumption
of risk of the latter sort is merely a form of con-
tributory negligence to which the new comparative
negligence rule will apply. At any rate, it is clear
that from now on claimants will seek to classify
their below-par conduct as contributory negligence
so that it will not bar recovery completely, whereas
defendants will seek to classify the same conduct
by plaintiffs as assumption of risk so as to keep it
outside the comparative negligence rule.

It would appear that the Puerto Rico statute is
broad enough to cover counterclaims for negligent
injuries as well as the original plaintiff’s claim for
injuries. In other words, if a plaintiff and defend-
ant are both negligent and are both injured in the
same accident each can presumably recover against
the other.

To work this out, it will be necessary to determine
the total injuries suffered by each and the per-
centage of fault of each. Then raking the claim
of each by itself you can determine the amount
owed to the plaintiff by diminishing his recovery
proportionately to his fault, and the amount due
to the counterclaimant by diminishing his recovery
proportionately to his fault. The rtwo amounts can
then be set off against each other, and a net recov-
ery of the difference only awarded. It is difficult
to see how a trial judge's indings of fact in this sit-
uation can be intelligibly stated without specifying
the respective proportions of fault used in reducing
the respective recoveries. At least the amount of
each reduction will need to be stated.

Insurer’s Responsibility

Closely related to this situation is the extent of a
liability insurer’s responsibility under an insurance
policy. The question is whether the liability in-
surer must take each claimant’s case separately, and
be liable for all of his insured’s liability, or will be
allowed 1o take advantage of the setoff which the
other party has against the insured.

Suppose that P sues D and D counterclaims
against P, both for injuries suffered in the same
accident. Both were negligent. The decision is
that P has a good claim for $5000 against D and
that D has a good claim for $2500 against P. This
is after each claim has been reduced in proportion
to fault. P can actually recover only §2500 from D
after setoff. In other words D can discharge P's
entire $5000 claim by paying $2500 in cash and
giving up his own claim for §2500 against P,

If the liability insurance policy binds the insurer
to make ID whole for all that he has put out in dis-
charging his liability to P, cannot D recover from
the insurer not only the §2500 cash payment but
also the other $2500 represented by relinquishment
of his own claim? This is an interesting problem
which perhaps turns on interpretation of the insur-
ance policy. At any rate it is a problem that you
will have to decide here.

Special Problems

These are by no means all the special problems
that can arise under your comparative negligence
statute, but they are typical. The decisions from
American states as well as from England can be
used by analogy to suggest answers for your prob-
lems. So can the decision from the Canadian and
Australian provinces.

I am not sure that the decisions from France,
Spain and the South American countries can be
very helpful to you, even though the original back-
ground of their law is more like yours than is the
background of common law countries generally.
The reason for this doubt is that on the specific
problem of comparative negligence your legal de-
velopment is more like that of common law coun-
tries, since you did have the doctrine of contribu-
tory negligence and are shifting from it to com-
parative negligence, whereas the Civilian countries
have never had to make that shift,
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Negro Educational Capacity-A Scientist’s View

By M. F. Ashley Montagu

{Copyright, 1956, Harvard Law School Record, Inc.)

The scope of public discussion provoked by the decisions of the United States
Supreme Court in the school segregation cases has ranged beyond the predomi-
nantly legal issues involved. One such subject which is being given increasing
publicity by segregationists and their supporters is racial inferiority. These
groups allege (1) that Negroes are racially and innately inferior to whites in intel-
lectual capacity for education; (2) that improvements in the social and economic
condition of Negroes do not reduce differences in capacity for education between
Negroes and whites; and (3) therefore, school integration represents an imposed
system of equality unsupported by “biological fact.”

Recently, an article along these lines by Professor F. C. J. McGurk of Villanova
University appeared in U. S. News & World Report. It is this report which Pro-
fessor Montagu uses as a focus for his critical analysis of psychological tests and

their interpreters.

The author does not present an opposing viewpoint, for as he states, “the truly
scientific attitude is neither the will to believe, nor the will to disbelieve, but the

will dispassionately to investi
tests in measuring educability and native

gate.” Indeed, he examines the value of psychological

intelligence and then discusses what the

assembled data reveal and do not reveal about the existence of innate psychological

differences between Negroes and whites.

Professor Montagu’s remarks constitute a most effective commentary on the
manipulation and distortion of evidence in an effort to clothe in scientific dress

basically emotional involvements.

Professor McGurk's artide “Psychological
Tests—A Scientist's Report on Race Differ-
ences” published in U. §. News & World
Report in the issuc of 21 September 1956,
pp. 92-96, represents the latest of a long line
of undisillusioned attempts to prove that the
intelligence of the American Negro is in-
ferior to that of the white.

I say “attempts to prove” because that is
exactly what Professor McGurk does. He
clearly believes in the inferiority of the
Negro. Upon any other assumption it would
be difiicult to explain his unaccountable selec-
tion of the evidence and his significant omis-
sion of any reference to the many scientific
studies which are opposed to his conclusions.
A genuflection in the direction of Professor
Otto Klineberg and myself is all that Pro-
fessor McGurk permits himself.

The worst danger of theory is that it often
renders one insensible to facts. Professor
McGurk is a case in point; he cites facts
but is insensible to their multi-colored phos-
phorescence, their many possible meanings.
He plumbs for the obvious ones. I should
like to point out that in the presence of
emotional attitudes or of prejudiced views,
the truly scientific attitude is neither the will
to believe, nor the will to disbelieve, but the
will dispassionately to investigate. The gen-
uine scientist doesn't try to prove that any-
thing is one way or the other, but tries to
find out which way it really is.

Meaning of McGurk

Let us, in this spirit, examine Professor
McGurk's claims in the cold light of science.

The clue to the meaning of Professor
McGurk’'s whole article is his second para-
graph.

“As far as psychological differences be-
tween Negroes and whites are concerned,
we have wished—and dreamed—that there
were no such differences. We have identihed
this wish with reality, and on it we have
established a race-relations policy that was
so clearly a failure that we had to appeal to
distorting propaganda for its support. When
that, too, failed, we appealed to the legal
machinery to do what nature was not content
to do."”

In other words, all the evidence of science
and experience which is contrary to Professor
McGurk's view represents “distorting pro-
paganda.” Somechow this “distorting propa-
ganda” failed to eliminate the differences
between Negroes and whites, and now we
have been forced to resort to the law to
enforce upon society what nature itself has
been unable to achieve.

Opportunity Not Equalization

Apart from the misstatements of fact con-
tained in this extraordinary paragraph, this
is a most specious argument. Perhaps Pro-
fessor McGurk’s phrasing is at fault. But
what he is in fact saying is that the law has
been called in to force an equalization of
intelligence, as between whites and Negroes,
in the United States. This is simply not
true. What the law is calculated to do is to
give Negroes everywhere in the United
States opportunities for education equal to
those of whites. Should such equal oppor-
tunities result in greater differences in intel-
ligence between Negroes and whites the law,
I am sure, will maintain its judicial balance
and will make no attempt to handicap the
more intelligent—be they white or Negro—
by instituting socially repressive measures.

But, says Professor McGurk, the psycho-
logical tests show that the Negroes do not
possess as much capacity for education as
the whites—that is, #f “psychological-test
performance is a measure of capacty for
education.”

The implication, then, is that MNegroes
ought to be separately educated from whites.

R

Negroes ought to receive an education of a
kind and at a rate consonant with their
capacity, This is, presumably, what Professor
McGurk means when he says that, “we are
approaching the race-difference problem from
the wrong direction.”

Separate Because Unequals
There are two peints which require to be
made in connexion with these statements.
The first 15 that equal opportunities for ed-
ucation should in no way depend upon the
alleged characteristics of the innate endow-
ments of any group or groups. The impor-

tant clement in every group is the individual, | §
and the principle involved is equality of | §
educational opportunity for every individual, | B8
so that every individual will be afforded the [P

optimum opportunity to develop his poten-
tialities, whatever they may be. De-segrega-
tion in education is a forward step in that
direction.

The fact is that if there do exist any signih-
cant biologically determined psychological
differences between Negro and white, the
only way in which we could poessibly dis-
cover them would be in an environment in
which Negroes and whites were afforded
precisely the same rights as human beings
and as citizens.

What Do Tests

Actually Measure?

The second point is the §f in “if psycho-
logical-test performance is a measure of ca-
pacity for education.” Professor McGurk
obviously thinks that it is, and upon this
belief bases all his inferences, implications,
and conclusions, Most knowledgeable stu-
dents of the value of psychological tests agree
that in so far as educability and intelligence
are concerned, psychological tests are of
limited value. I know of no reputable psy-
chologist who would be willing to assert
that any known psychological test is capable
of predicting the educability of any individ-
ual (unless he be an imbecile or idiot) or
group.

Psychological tests do not measure native
intelligence, but the expression of intelligence
as a function of the total past history of the
individual. It is for this reason that one
can only wonder at the naivete of Professor
McGurk when he tells us that “when
Negroes are given the same social and eco-
nomic opportunities as whites, and when
these socio-economic factors are good, the
test-score  differences between Negroes and
whites actually increase.”

Meaning Too Restricted

Clearly Professor McGurk has his own
private understanding of the meaning of
“socio-economics factors.” His “14 socio-eco-
nomic factors"—which in his 1953 paper,
but not in his 1956 paper, he refers to as
including “age, school atendance, school
curriculum, and eleven selected items from
the Sims Record Card"—do not in fact, add
up to what is generally understood by “socio-
economic factors” in the context of race dif-
ferences. By “socio-economic factors” is to
be understood not merely such largely eco-
nomic factors which Professor McGurk util-
ized as his criteria of socio-economic equiva-
lence, but traditional background, immediate
social background, opportunities for hori-
zontal and social mobility, previous schooling
and religious background, neighborhood
influences, image of one's self and of one's
group, aspiration level, and the like.

Does Professor McGurk really believe that
anywhere in the United States Negroes have
ever enjoyed equal status with whites in these

respects? Whatever Professor McGurk may
think, the fact is that Negroes never have.

And 1t may be just these conditions that are
known to be of the greatest importance in
producing the differences which are obtained
on psychological tests., (For a detailed dis-
cussion see A, Anastasi & J. P. Foley, Dif-
J’frcrzjrfm' Psychology, New York: Macmillan,
1949 ),

Ot course innate factors play a part in
every psychological test, but so do those
factors which have been a part of the individ-
ual’s social (not to mention his physical)
history. The problem has always been, and
will always remain, to determine to what
cxtent the tests reflect innate factors and to
what extent they reflect the history of the
individual's social experience. Professor Me-
Gurk may feel that he has satisfactorily
solved this problem, but in that feeling,
among scientists, he is strictly alone.

Method Yet to be Devised

No one on earth can state that no psycho-
logical differences of an innate nature exist
between Negroes and whites, perhaps such
differences do exist, but if they do no one
has yet devised a satisfactory method of
demonstrating them, and this in spite of
hundreds of attempts to do so. Surely, the
best way to discover whether such differ-
ences do exist 15 to equalize all social op-
portunitics for the Negro with the white—
and then see what happens.

Let us now deal with the psychological
test results which Professor McGurk cites.
The first of the studies to which Professor
MeGurk refers is the famous report by Pro-
fessor R. M. Yerkes, “Psychological Examin-
ing in the United States Army,” Memours of
the National Academy of Sciences, vol. 15,
1921.

What is Professor McGurk's conclusion as
to the findings on the 25,575 Negroes drawn
from 23 States and the District of Columbia,
and 553,838 whites drawn from all the States

Montagu is a leading
authority in the fields of general ethnol-
ogy, physical anthropology and human
paleontology. He is the author of a de-
finitive work and numerous articles on the
subject of “race and racism"”,

Formerly Professor of Anthropology at
Rutgers University, Dr. Montagu pres-
ently devotes himself to writing and lec-
turing in addition to conducting courses
at the New School for Social Research in
New York City.

of the Union and the District of Columbia?
That “the psychological-test scores of the
Negroes, during the World War [ period,
bore a dearly inferior relationship to the
psychological-test scores of the whites, and
many writers have pointed this out in the
past.” Quite. But many writers in the past
have also pointed out that there are vastly
more significant conclusions to be drawn
from the World War I study than this. Since
Professor McGurk does not even indicate
that such studies exist, and omits reference
to my own study (“Intelligence of Northern
Negroes and Southern Whites in the First
World War,” American Journal of Psychol-
ogy, vol. 58, 1945, pp. 161-188) I had better
state the facts (these are also set out at length
in the edition of my book to which Professor
McGurk does not refer, namely, Man's Most
Dangerous Myth: The Fallacy of Race, 3rd
edition, New York: Harper & Bros.,, 1952,
pp. 160-162).
Samples Unequal

It should at once be said that these Army
data were by no means ideally suited for
the purposes of comparing Negroes and
whites with respect to their achievements on
the test. There existed very real differences
in the size of the groups tested, and there
were undoubtedly selective and other differ-
ences involved in the subjects tested not
only from state to state but within each
state. The data being what it is, any analysis
of it could only yield results of suggestive
value, and no more is claimed than that.

What T sought to discover was whether
any of the Negro groups examined did better
on any of the test than any white groups

M. F. Ashley

B | from 6 northern States (
| York, Missouri, Indiana, and Illinois) was
1|34.63, while that of the whites from 14

tested, irrespective of the fact that some of
the tests were administered in different ways
at different times and in different groups.
[ assumed that the tests given to all the
varying groups would, as tests, prove roughly
comparable. If 1 found that some Negro
groups did better than some white groups,
the problem would then be to determine with
what possible significant factors such scores
might be associated.

Negro Scores

A staustical analysis carried out at Harvard
University of the raw data (supplied by my-
self) upon further analysis yielded the sur-
prising fact that on the Beta tests for illiterates
the Negroes of Ohio, for example, made
higher median scores than the whites of 27
other states. On the Alpha tests they did
better than the whites from 9 states. The
lowest test scores made by both Negroes and
whites were invariably found to occur in the
southern states—the deeper the South the
lower the score.

For the colored draft, Beta score medians

Cultural Factors
Influence Scores

What do these findings mean? In view of
the unsatisfactory nature of the original data
[ don’t know that they mean really much,
but, for what they are worth, they do sug-
gest that there is probably a significant rela-
tion between test performance and environ-
mental habitus or background. In other
words, that socio-economic factors are in
some way related to test performance,

That this is a likely explanation of these
test findings has been further shown b
Marcuse and Bitterman (F. L. Marcuse &
M. E. Bitterman, “Notes on the Results of
Army Intelligence Testing in World War 1"
Science, vol. 104, 1946, pp. 231-232), who cor-
related the World War I test score with the
yearly educational expenditures of the states
from which the subjects were drawn as well
as with the per capita income prevailing in
those states. These facts are brought out in
Table 2, and as Marcus and Bitterman re-

— -

Table 2. Rank-Order Corrclations Between Median Beta Scores for the Various States

and Median Alpha Scores, Annual Educational Expenditures (1910) and Per Capita

Incomes (1919)

Capita Population 5-17 Years
H4 (.81)*
g2 (.76)®

Beta (white)
Beta (Negro)

Educational Expenditures Per

Per Capita Alpha Alpha
[ncome (White)  (Negro)
50 (.64) 67
&7 (72)* 65

*Figures in parentheses are comparable correlations with median Alpha scores

e

were available only for the District of Colum-
bia, 14 southern and 9 northern states. The
lowest scores were invariably made by
Negroes from the southern states, their
average median Beta score being 17.58, with
a median rage of 8.95 to 23.90.

On the other hand, the colored draft from
9 northern states invariably achieved a sig-

| -'E.f nificantly higher median Beta score than the

Negroes from the South, the average median

Y | Beta score being 32.72 with a range from
U | 27.60 to 39.65.

A similar pattern characterizes the median

Beta scores of the whites. In Kentucky the

188 white draftees achieved a significantly
lower score, 1230, than the 330 colored
draftees from the same State, the median
Beta score of the latter being 17.20. Among

|| the northern states it was in Ohio that 77

Negroes obtained a median Beta score of

o | 3956 as compared with the score of 3545
.|| made by 68 white draftees from the same
S | Stae,

The average median Beta score of Negroes
Ohio, Kansas, New

southern states (Kentucky, Virginia, Ala-
bama, North Carolina, Louisiana, Florida,
Mississippi, West Virginia, Arkansas, South
Carolina, Tennessee, Maryland, Georgia,
and Texas) was only 31.11, a difference of
3152 points in favor of the Negroes.

On the tests for literates, the Alpha tests,
as may be seen from Table 1, the Negroes
from Ohio with a median score of 43.35 did
better than the whites of eleven states, all
of which happen to be southern. The
Negroes of [llinois with a score of 42.25 and
the Negroes from Indiana with a score of
41,55 did better than the whites from seven
southern states, while the Negroes from
New Yeork with a score of 38.60 did better

than the whites from three southern states.

 I—
S

Table 1. Army Comprehensive Alpha Tests:
White Recruits from Eleven Southern States
Compared with Negro Recruits from four
Northern States. (Computed from R. M.
Yerkes (ed.), “Psychological Examining in
the United States Army,” Memoirs of the
National Academy of Science, vol. 15, 1921,
tables 205-206.

WHITES

State Median
Score

Arkansas 35.60
Mississippi 37.65
North Carolina 38.20
Georgia 3935
Louisiana 41.10
Alabama 41.35
Kentucky 4150
Oklahoma 43.00
Texas 4345
Tennessee 44.00
South Carolina 45.05

NEGROES

State Median
Score

Ohio 45.35
Mlineis 42.25
Indiana 41.55
New York 38.60

mark, "It is probably most warranted to
conclude from the correlations presented here
that Beta scores, like Alpha scores, are
strongly influenced by cultural factors con-
comitant with the socio-economic levels of
the states.”

This, I believe, is the principal conclusion
which one may draw from the World War
I Army test.

The “overlapping” of 27 per cent by the
Negro recruits in which they achieved psy-
chological-test scores that equaled or ex-
ceeded the average test score of the whites,
was not, as Protessor MeGurk states “for
the country as a whole,” since Negroes from
only 23 States and the District of Columbia
were tested by World War | Army testers.

But this 27 per cent of overlapping is a
significant figure. Why did it occur at all?
Deoes it mean that only 27 per cent of Negroes
were as bright as 100 or 73 per cent of
whites? Or what? The answer is that in
view of the fact that Negroes from 23 States
and the District of Columbia were being
compared with whites from 48 States and the
District of Columbia, the 27 per cent figure
1s almost certainly an underestimate.

But let us assume that it is a correct figure:
what does it mean? Does it mean that it
expresses a difference in innate capacity for
education or intelligence? Or does it mean
that it expresses a difference in socio-eco-
nomic opportunity or perhaps both?

No Racial Differences

The analyses of numerous researchers
bearing on this question are ably summed
up by Professors Anne Anastasi and John
P. Foley, Jr. in their standard and widely
used work, Differential Psychology, New
York: Macmillan, 1949, pp. 782-783. They
write, "It would be premature, of course, to
hazard any conclusive statements on so com-
plex a problem, but the bulk of the evidence
is definitely against the existence of be-
havioral differences among ‘races’ in the
biological sense. It is misleading to conclude
that to date investigators have merely failed
to prove race differences in behavior. The
present state of our knowledge on this ques-
tion is not a complete blank; nor is the
evidence perfectly balanced, with half of the
data favoring a racial hypothesis and half
a cultural hypothesis,

Evidence Is Against
MeGurk’s Conclusions

“It is a fact that there are group differences
in behavior, but not that such differences are
racial or biological in origin. There is a con-
siderable body of data, both in the racial
studies and in other more general investiga-
tions on the origins of individual differences
in behavior, to show the influences of en-
vironmental factors in behavior development.
But no study has conclusively demonstrated
a necessary association between behavior
characteristics and race as such.”

Nevertheless, Professor McGurk is inter-
ested in discovering whether there is any-
thing at all in such claims, and he proceeds
to cite six studies which show that in spite
of improved socio-economic conditions for
the Negro there could “be found no factual
evidence that this improvement had in-
creased the Negro's relative ability to per
form on psychological tests. . . ." And Pro-
fessor McGurk goes on to say, “There is, of
course, a great deal of opinion about this

(Continued on page four)
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matter, but let it be said again that the
factual evidence completely denies the theory
that improving the social and economic
status of the Negro improves his capacity
for education, as we have defined the latter
term” (p. 95).

Term Undefined

Now, Professor McGurk may somewhere
have “defined the latter term” but not
hitherto having been acquainted with his
writings I am limited to the paper under
discussion, and nowhere in it can I find a
definition of “education.” The nearest ap-
proach to a definition is not a definition but
a statement on p. 93 that capacity for edu-
cation 15 measured by psychological-test
SCOTES.

As 1 have already stated, there are few
competent workers in this field who would
agree with Professor McGurk that psycho-

logical tests provide one with anything more
than the roughest measures of an individ-
wal’s capacity for education. Anyone who
relies upon them for such a measure leans
upon a reed rather than a rod.

I refer the critical reader to Dr. Ralph W.
Tyler’s contribution, “Can Inml!igemr Tests
Be Used to Predict Educabilityr” in Ken-
neth Fells, et al., Intelligence and Cultural
Differences, Chicago: University of Chicago
Press, 1951, where the difficulties are fully
set out of making such predictions on chil-
dren of the same ethnic group. Indeed, the
whole volume should be read by all who
wish to understand the dificulties and dan-
gers involved in psychological testing,

Tests Reflect Cultural Bias
As Professor Allison Davis says in his

paper “What are Some of the Basic Issues
in the Relation of Intelligence Tests to Cul-

tural Background?” in the same volume,

“The crucial problem raised by the attempt
to compare scientifically the capacity of any
two individuals to learn is that of finding
situations with which the two individuals
have had equal experience.” This is the great
dificulty among individuals of the same
cthnic and socio-economic background, but
where two ethnic groups of dissimilar socio-
economic background are concerned it must
be categorically stated in the strongest possible
terms that valid inferences of any sort as to
the nature of the educability of such groups
cannot be drawn from any psychological
tests which have thus far been devised,
There are no psychological tests which cut
across cultural and socio-economic bound-
aries. And no matter what any number of
tests show as between one ethnic group and
another who have not enjoyed the same
background of experience, no reliability what-
cver can be placed on the results of such tests

insofar as innate mental differences and edu-
cability are concerned, Hence, the test results
cited by Professor McGurk are valueless. All
that those tests show is that there are differ-
ences between Negroes and whites on the
test perfermances, but they tell us nothing
whatever concerning the innate mental
tentialities or true capacities for educability
of either Negroes or whites,
Disregards Important Studies

It is interesting that Professor McGurk
does not refer to the studies of Professor
A. R. Gilliland and his students on the L.O.'s
of Negro and white infants, in which it was
found that the Negro infants achieved an
1.Q. that was as high or slightly higher than
that achieved by white infants. Professor
Gilliland suggests that the difference in
favor of the Negro infants may be explained
on the ground that “in the typical Negro
home with more people living in small

quarters, the child receives more social con-
tacts. These contacts, like the effects of
home vs. institutional care, result in more
social-intellectual development and higher
test scores” (A. R. Gilliland, “Socio-Eco-
nomic Status and Race as Factors in Infant
Intelligence Test Scores,” Child Develop-
ment, vol. 22, 1951, pp. 271-273.)

Such findings do not agree with Professor
McGurk’s decision that psychological differ-
ences between Ne and whites with re-
spect to educability “are not the result of
differences in social and economic oppor-
tunities , . " that “will not disappear as the
social and economic opportunities of Negroes
and whites are equalized.” And so, of course,
all studies contrary to his decision may be
disregarded.

On this very subject of educability it so
happens that one of the weorld’s eading

(Continued on page six)
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war orphans,

26. Our tax laws maoke us dishenest, How unfair tax laws
wre causing a serious moral deterioration.

27. Yenereal disease now a threal te youth. How V.. i
spreading among teen-agers—and sane advice to victims.

28. Secy. Benson's faith in the Americon farmer. Why he
feels farmers, left alone, ean often solve thelr own prob-
lems better than Washington.

29. Your brain's unrealized powers. Seven new findings to
help you use your brain more efficiently,

30, Britain's indestructible “Old Mon.” What 2ir Winston
Churehill is doing in retirement,

31. Are juries giving eway teo much money? Fantastie
awards juries hand out because they confuse compassion
with common stnsa,

32. My lest best days en earth. In her own words & young
mother, learning she had cancer, tells how she decided to
make this the “best vear of her life."

33. Foreign-aid mania. How the billions we've given have
brought mainly disappointment and higher taxes.

34. Out where jet planes are born. Story of Edward Alr
Force Base, where 10,000 men battle wind, sand and spead
barriers to keep us supreme in the sky,

35. Life in these United States. Humorous aneedotes reveal-
ing quirks of human nature,

A6, Man's meost playful friend: the Land Otier. Intereating
facts about this amusing animal,

A7. Why not a foreign-service coreer? How our State De.
partment i8 making foreignservice attractive to young men.
38. A new deal in the old firehouse. How one town got
lower taxes, grealer protection combining fire and palice,

3%9. Crazxy man on Craxy Horse. Meet the man whose
statue of an Indian will be the largest in history.

40. Thair business is dynamite. How the manufacture of
this explosive has been made one of the safest industries,

41. His besl customers are babies. How a kitchen strainer
and a pint of mashed peas became the Gerber Products Co,

42. Smoky Mountain magic. Why this, our most anclent
mountain range, has more visitors than any other.

43, Call for Mr. Emergency. Meet the Emergency Police,
who got 8 million Mew Yorkers out of trouble,

44. Beauty by the mile. How landseape engineers prove
roadside planting is lifesaving as well as beautiful,

45, Humer in uniform. True storles of the funny side of
life in our Armed Forees.

44, Seven wsconomic Follocies. The American Economie
Foundation explodes misconceptions about our COOIOmY,

47, Admiral of the Gresk Ol Fleel. Story of Stavros Minr-
ehod, who has won a fortune betting on—and ecarrying—oil.
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Adversary Proceedings Require Lawyers
With Understanding of Medical Problems

In recent years increased recognition and
interest have been given o the lawyer's
need for knowledge in other academic
areas. One aspect of this heartening trend
is the subject of legal medicine, exemplified
by the Law School’s Medico-Legal Prob-
lems Seminar, conducted by Dr. Robert H,
Hamlin, LL.B. '53, Assistant Professor of
Legal Medicine, and W. J. Curran, Lec-
turer in Legal Medicine,

The concept of lr:g:ll medicine, while by
no means new, has been brought more
forcibly to the attention of practicing at-
torneys, legal educators, and medical prac-
titioners. The last few years of rising pros-
perity, high employment levels, and in-
creased national mobility have raised the
national personal injury statistics past the
9,000,000 per year mark.

The effect that this higure has had upon
the numbers of personal injury litigations
need hardly be mentioned—a glance at the
bulging court dockets across the country
should suffice.

in the field of tort liability become familiar
with at least a modicum of medical learn-
ing. This litigation has precipitated a
limited alliance of the professions—an un-
holy alliance in some eyes—to insure a
more nearly equitable settlement between
personal injury litigants.

The necessity of familiarity with perti-
nent medical thought and terminology by
counsel is evident to anyone familiar with
personal injury proceedings. Attorneys in
the field estimate that seven out of ten
courtroom questions in personal injury
cases involve medical rather than legal de-
terminants.

In a broad sense, the lawyer’s responsi-
bility is to advise and represent his client
as efficiently and as competently as possi-
ble. Some question does scem to arise as
to whether this idea imparts a responsibili-
ty for a significant amount of non-legal
knowledge on the part of the advocate.
In recent times the question has been an-
swered with a resounding “yes,” especi-
ally when applied to the realm of medical
litigation.

Better Relations with Experts

In a somewhat more limited sense, one
of the most important benefits accruing
to counsel from effective legal medicine
orientation is the enhanced ability to deal
intelligently, articulately, and sympathen-
cally with medical experts before, during,
and after court and litigation sessions.

That this in itself is an important con-
sideration is sustained in a recent article
by Dr. Manfred S. Guumacher, Chief
Medical Officer of the Supreme Court,
Baltimore, Maryland. Dr. Guttmacher,
writing under the title “Why Psychiatrists
Do Not Like to Testify in Court,” (Practic-
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As corollary, it has be-|§

come increasingly important that lawyers |

ing Lawvyer, May, 1955, p. 50) indicates
that: “Recent polls of psychiatrists have
indicated that more than ten percent re-
fuse all court employment and twenty
percent will accept such employment only
if they are to be cast in the role of a neu-
tral adviser to the court. . .

“Second only to being used as a paru-
san is the psychiatrist’s objection to the
way in which he is generally forced to
present his opinion testimony. He is de-

pendent almost entirely on the knowledge
and skill of the lawyer who employs him.”

Our adversary system of justice presents
several unique problems that serve to
emphasize the importance of legal medi-

Robert H. Hamlin

cine. As Dr. Guttmacher points out, “]
believe that most conscientious experts,
anticipating that the opposing expert will
do as much for his side, testify in the way
that is most favorable to their side with-
out doing real violence to the truth. Asa
consequence, the jury only rarely gets an
expert’s truly objective opinion.”

Medical Diplomacy

Some 85% of all personal injury litiga-
tion concerns, directly or indirectly,
“habitual defendants,” insurance compan-
ies, municipalities, corporations, the large
employers who bear the brunt of the ir-
repealable law of injury averages. Because
of this the counsel, advisers, and claim
adjusters who oppose each other across
the sick bed must be thoroughly familiar
with the medico-legal matter with which
they deal. They must also be conversant
with the fine arts of medical diplomacy
and the graphic courtroom presentation of
such imponderables as pain and discom-
fort and the manner in which they can be
converted to dollar terms.

That the desideratum of a thorough
grounding in legal medicine is receiving
increasing recognition since the end of
World War II can best be evidenced by
the recently drafted preamble to the
“Standards of Practice Governing Lawyers
and Daoctors” of the Cleveland Bar As-
sociation. This document begins with the
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full description of military

acknowledgment that “. . . a substantial
part of the practice of law and medicine
15 concerned with the problems of persons
who are in need of the combined services of
a lawyer [and] a doctor. . .”

Programs designed to awaken medico-
legal awareness are being carried out at
local, regional, and national levels in a
variety of ways. Law schools across the
country have begun, with the full amount
of traditional caution, to work legal medi-
cine into their already bulging curricula,
Tulane University is generally given
credit for the first formal step in this di-
rection, taken nearly six years ago, and
since then about nine other institutions
have added courses on both under- and
post-graduate levels,

Harvard’s Program

Harvard’s legal medicine seminar, con-
ducted by Prof. Hamlin and Mr. Curran
15 indicative of experimental progress in
this field. The undergraduate program ai-
tempts, in the words of the sponsors, “to
acquaint the law student with the doctor’s
work—to evaluate training and capacity of
medical people and to know where to find
and effectively use good medical advice.”

The aim of this course is to present
special short-term instruction geared to
specifically oriented issues. It is designed
to allow students a glimpse of the doctors’
world, to furnish them with an insight
mto medical proximate causation, and to
equip them with a vocabularly of medical
terminology within the limits of their
need.

The seminar covers four areas in the
course of a year: (1) orientation of medi-
cal practice; (2) litigative medical evi-
dence; (3) legal psychiatry, and (4)
medicine and government, Courses at
other universities even include attendance
at autopsies and demonstrations of perti-
nent operative techniques,

Other Sources of Instruction

But formal, institutionalized courses are
not the only means to medico-legal infor-
mation. Legal medicine institutes spon-
sored by local or regional groups, utilizing
personnel from universities with estab-
lished courses or drawing on the immedi-
ate area for participants, are rapidly
becoming a popular and effective method
of graphic presentation of principles and
ideas in capsule or topical form. Several
national organizations have sprung up to
meet the need for clarified thinking and
procedure in this area.

Chief among them is the National As-
sociation of Claimants' Compensation

more than 6000 lawyers interested in the
representation of claimants in personal
injury actions. This association, through
institute sponsorship, periodic publication,
and advisory committees, provides factual
information, pertinent examples and ad-
vice in the realm of medico-legal relation-
ships.
Art of Advocacy

Another worthwhile but relatively diffi-
cult source, in the words of Thomas
Lambert, editor of the NACCA Law
Journal, is to “buy the books and sweat
out the terminology.” But he hastens to
add that even a vast fund of absolute ob-
jective knowledge is not in itself a suffh-
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TRIAL

(Continued from page one)
payment of the $100,000. Defendant ad-
mits there was a telephone conversation,
but denies that any proof was tendered,
and contends that the vice president re-
voked the alleged offer at that time.

The defendant claims by way of de-
fense that the plaintiff wrongfully induced
Lockwood Heath, one of its employees, to
divulge information to the plaintiff re-
garding performance of the feats, thus
violating a confidential relationship be-
tween Heath and the defendant and bar-
ring any recovery. Brumbaugh admits re-
ceiving this information from Heath, but
denies that he wrongfully induced Heath
to furnish it

Whatever may be the verdict, the losing
side will appeal to the Supreme Court of
the Commonwealth of Ames, which is ex-
pected to consider the case on Monday
evening, November 19th, Dean Erwin N.
Griswold and Professor Henry M. Hart
will argue the appeal. ’

Financter to Talk

At Bull and Bear

Dorsey Richardson, vice president of the
Lehman Corporation and a director of
Black & Decker Manufacturing Com-
pany, will be guest speaker at the Bull and
Bear Club's second meeting tomorrow at
[:40 P.M. in Harkness Commons.

Mr. Richardson will discuss “Investment
Companies and Mutual Funds” from an
institutional and investment point of
view. An ex-director of the Columbia
Broadcasting System, he is also a former
chairman of the National Association of
[nvestment Companies.

cient background to sustain the lawyer in
the personal injury court situation. He
indicates that a large measure of the effec-
tiveness of the court presentation is de-
pendent upon the personality, presence,
and imagination of the counsel in his
graphic presentation of wisual evidence
(“the more the better”) and in his diplo-
matic yet strategic handling of medical
experts’ testimony.

Medical men and practicing attorneys
have almost without exception been will-
ing to participate freely in the legal medi-
cine projects, often with little or no
compensation. There are those who hold
that the medicists are willing to extend
themselves to a greater degree than would
otherwise be the case in aiding newly es-
tablished legal medicine efforts, because it
is one of the few times they can give play
to feelings of superiority over an advocate
of the law.

Whether this is the real motive is
problematical, but their cooperative spirit

Attorneys (NACCA) which consists of |15 hot a novel phenomenon. The first

medical law courses in medical schools
were begun 145 years ago.
—Mulroney

Stipends Available
For Study Abroad

Deadlines in submitting applications
for study abroad under several programs
are approaching, according to John A.
King, Jr., Secretary of the Law School’s
International Legal Studies Program.

October 3lst is the closing date for ap-
plications under the Fulbright Program,
which offers a year’s study in any of seven-
teen nations. The scholarship covers
tuition, living allowance for a single stu-
dent, and travel expenses. In nations
where English is not the official language,
familiarity with the local idiom is requir-
ed,

The Marshall Scholarships, given by
the British government in appreciation of
aid under the Marshall Plan, require a
commitment of two years for study in the
United Kingdom. Deadline for applica-
tions is also October 3lst.

The last day of October also terminates
chances to apply for scholarships given
by the North Atlantic Treaty Organization
and the Buenos Aires Convention for study
in Europe and Latin America respectively.

MNew York University Law School and
the University of Chicago Law School have
recently announced two-year opportunities
for the study of foreign law. The first year
would be spent at either NYU or Chicago,
tollowed by a year in France or Germany.

Students interested in any of the foreign
study programs may obtain further in-
formation from Mr. King at his office in
Langdell Hall.

Subcommittee Assigned
To Edit Student Guide

Revision of the Student Guide, a book-
let prepared over the summer by a com-
mittee of third-year men, has been under-
taken by a subcommittee of two.

The subcommittee intends to put the
booklet into final form for publication.
When this is done, the decision as to how
to publish will be made by a six-man
group of contributors to the Guide.

The booklet's editors still expect that the
Administration will subsidize the print-
ing of the Guide. If the School decides
not to aid in publication, however, student
organizations involved will consider
whether they should assist to finance the
booklet.

The sixty-page Guide is intended to aid
first year students to become oriented to
the Law School. A key section of the
book is a discussion of the grading system.
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(Continued from page four)
geneticists, Professor The. Dobzhansky of
Columbia University, and myself, an anthro-
pologist, have published a joint paper en-
titled “Natural Selection and the Mental
Capacities of Mankind." This appeared in
the weekly journal Science (vol. 105, 1947,
pp. 587-590), published by the American
Association for the Advancement of Science.
MNo reference 15 made to this article which,
I believe, is generally regarded among
workers in the field of social biclogy as
fundamental.

Traits and Natural Selection

Very briefly, the point we attempted to
make was that in the course of man's evolu-
tion those traits would be at a high premium,
and would thus be naturally and socially
selected in every human group, which en-
abled the individual to adjust to rapidly
changing conditions, to know when to say
“no” and when to say “yes” and when to
say nothing. In the ordinary course of events
in all societies those persons are likely to be
favored who show wisdom, maturity or judg-
ment, and ability to get along with people—
qualities which may assume different forms
in different cultures. This is the quality of
plasticity, of adaptability, of edueability, and
it is the quality or complex of qualities which
appear to have been at a premium in all
human societies—if we judge correctly from
the condition prevailing in historic societies.

As two other geneticists have put it
“Hexibility of behavioral adjustment to dif-
ferent situations is likely to have had a
selecive advantage over any tendency to-
ward stereotyped reactions. For it is difficult
to conceive of any human secial organiza-
tion in which plasticity of response, as re-
flected by ability to profit from experience
(that is, by intelligence) and by emotional
and temperamental resilience, would not be
at a premium and therefore favored by
natural selection. It therefore seems to us
highly improbable that any significant gen-
etic differentiation in respect to particular
response patterns, personality types, tem-
peraments, or intellectual capacities among
different populations or races has occurred
in the history of human evolution” (Paul
R. David & Laurence S. Snyder, “Genetic
Variability and Human Behavior,” in ]. H.
Rohrer & M. Sherif (editors), Psychology
at the Crossroads, New York: Harper &
Bros., 1951, pp. 52-82).

Plasticity Prevails

The effect, in short, of natural selection in
man has probably been to render innate dif-
ferences in personality traits, in mental
traits, in genetic potentialities, as between
individuals and particolarly as between
ethnic groups or “races,” relatively unimpor-
tant compared to their innate plasticity.

Man's innate, genetic character is such
that it makes it possible for him to develop
the widest range of behavioral adjustments
and adaptations. Instead of having his re-
sponses genetically fixed as in other animal
species, man is the species that in'ff:ntsl its
OWI TESPOnses, and it is out of this unigue
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ability to invent, to improvise his responses
that his cultures are born.

There is every good reason to believe that
natural selection has been operanve upon
traits making for educability in much the
same way from the earliest beginnings of
man’s history, and in all human groups, no
matter how long isolated they may have been
from one another. Hence, it would appear to
us very unlikely that any significant differ-
ences in mental capacity remain between the
existing varieties of man.

This is a line of argument which Professor
McGurk completely neglects, though I ven-
ture to suggest that it has at least as much
cogency as the dubious psychological tests
which he cites.

Omits UNESCO Study

It is also somewhat surprising to find Pro-
fessor McGurk omitting any reference to the
considered conclusion of world experts in the
social, behavioral, and biological sciences,
assembled in two committees by UNESCO
and published in 1950 and 1952 (See M. F.
Ashley Montagu, Statement on Race, New
York: Abelard-Schuman, 1952). Let me
quote one passage from the 1952 UNESCO
Statement on Race: “The normal individual,
irrespective of race, is essentially educable.
It follows that his intellectual and moral life
is largely conditioned by his training and
by his physical and social environment. Tt
often happens that a national group may ap-
pear to be characterized by particular social
attributes. The superficial view would be that
this is due to race. Scientifically, however,
we realize that any common psychological

~ SECURITIES

(Continwed fram page one)
Commissioners removed it from the list of
.ap]:lm\r't'd acts.

Believing that an attempt to impose a
single uniform act on states with such
differing regulatory philosophies would
be unrealistic, the Commissioners decided
that a careful study should precede prep-
aration of any new draft. Professor Loss,
who teaches a course in Securities Regula-
tion, was selected for this enterprise. He
was assisted by Mr. Cowett and a substan-
tial number of third vear students.

The Act, which is now ready for con-
sideration by the various state legislatures,
is divided into four parts. The first three,
each of which is designed to stand alone,
reflect the three approaches taken by exist-
ing state legislation: fraudulent practices,
registration of dealers, and registration of
securities. The final part deals with def-
nitions, exemptions, judicial review, and

under any of the first three parts.
| “It is the theory of this approach,” Pro-
| fessor Loss says, “that it is impractical to
expect complete uniformity among states
with basically different regulatory philoso-
phies, but that there is some likelihood of
achieving a substantial degree of uniform-
ity among those states which follow a par-
ticular philosophy.”

The final report of the study, including
the text of the Act with detailed annota-
tions, will be published by Little, Brown &
Co. as Loss and Cowett on Blue Sky Law.
The 500-page volume will be printed by
—Oliver

.q‘.uring.

Law Textbooks

® Qutlines ®

(

_Dames &,

AT HARVARD SQUARL.

Dictionaries @

Supplementary Readings @

USED AND NEW

and Casebooks

for Harvard Law School Students

Quizzers @

Review Books

Sell Us Your Discarded Books

Yes, even those discontinued at Harvard

other details necessary in varying degrees

bZ’/(’ — = Books

28 BOYLSTON STREET

attribute is more likely to be due to a com-
mon historical and social background, and
such attributes may obscure the fact that,
within different populations consisting of
many human types, one will find approxi-
mately the same range of temperament and
intelligence,”

If Professor McGurk can produce any
evidence which challenges the essential truth
of that statement we should all be most inter-
ested in seeing it. In his paper he has most
certainly failed to do so.

When Professor McGurk writes that the
studies described in his article "are not a

selection of studies intended to emphasize a

point of view. They are the onrly existing
studies that relate to the problem,” we can
only apply his own words to himself,
namely, emotional involvements being what
they are “speculations and distortions will

appcm.rn'
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