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Bu-il & Bear Hear

Speakers Discuss |

Shareholders’ Role E

The function of sharcholders in the na-
tional economy was the topic of the Bull
and Bear Club's meeting last Friday even-
ing, when Professor Louis Loss moderated

a discussion between Lewis D, Gilbert and | B

Wilma Soss in the James Barr Ames
Courtroom.

Mr. Gilbert, who writes a monthly col-
umn for The Investor magazine and
whose book, Dividends and Demoeracy,
was published last year, told an audience
of five hundred that America is going to
have a people’s capitalism, whether she
likes it or not. He declared that there are
now three forces in the economy outside
of government: management, labor, and
sharcholders. He said that shareholders
must be recognized as important by man-
agement, and must also recognize them-
selves as such.

Corporate Reports

Mr. Gilbert dealt also with annual cor-
porate reports. Among the features which
they should contain, he listed the number
of stockholders, the number of employees,
the book value of the stock, the year's ad-
vertising expenses, and the salaries
of top executives. He scored those cor-
porations which are still bogged down in
“murky feudalism” as far as annual reports
go, and declared that the consolidated bal-
ance sheet is used chiefly to conceal the
mistakes of American business.

Mrs. Soss, introduced by Professor Loss
as “the Susan B. Anthony of corporate de-
mocracy, said that the way to save Ameri-
can economy from the trend toward event-
ual socialism is to encourage the movement
toward corporate democracy, The presi-
dent of the Federation of Women Share-
holders in American Business, Inc., called
for televising of annual stockholders’
meetings, cessation of subtle maneuvering
on the part of managements, and the in-
clusion of qualified women on the boards
of directors of more corporations.

Royal Little, chairman of the board of
Textron, Inc., was frequently referred to
by both speakers as a “practitioner of model
corporation-shareholder relationship.”

The club's next meeting on January 25
will feature George Alpert, president of
the New York, New Haven and Hartford
Railroad. Mr. Alpert will discuss the busi-
ness of railroading from the fAnancial, le-
gal, and career points of view.

Views Exchanged
On Modern Music

The Law School Forum last week pre-
sented a discussion of modern music by
Aaron Copland, composer; Otto Luen-
ing, professor of music ar Columbia Uni-
versity; and Irving Fine, critic and profes-
sor of music at Brandeis University.

Mr. Fine deplored the lack of audience-
composer relations brought about, he said,
by the introduction of the long-playing
record. He continued by stating that while
it is true that musical literacy is increas-
ing, the orientation is toward the past, with
consequent slighting of modern music.

Mr. Copland emphasized the “unique-
ness” of every composer. “He may not be
a Beethoven, or even a Sibelius,” he de-
clared, “but every composer has something
to say, and a contribution to make.”

Mr. Luening commented on the new
ways of making music, describing many
of the new electronic instruments used to
produce sound. Despite Mr. Copland’s
characterization of such instruments as “a
menace on the horizen,” Mr. Luening
urged open-mindedness toward them.

The program was the last which the
Forum will present until after the Christ-
mas vacation.

A. James Casner

Casner to Advise
Tax Subcommittee

Professor A. James Casner has been se-
lected as a member of an advisory group
to assist the Subcommittee on Internal
Revenue Taxation of the House Ways and
Means Commuittee, Representative Wilbur
D, Mills (D., Ark.), chairman of the sub-
committee, announced last week.

Three advisory groups have been estab-
lished, Mr. Mills said, to assist the subcom-
mittee in studying the substantive suffici-
ency and technical adequacy of three parts
of the Internal Revenue Code of 1954.
The parts are subchapter C (corporate dis-

tributions and adjustments), subchapter |
(estates, trusts, benehclaries and dece-
dents) and subchapter K (partners and
partnerships).

In announcing the identity of the indi-
viduals who have expressed willingness
to participate on the three advisory groups,
Representative Mills stated that the sub-
committee had been honored by the ac-
ceptance of appointments to the groups by
outstanding citizens of varying profession-
al backgrounds who have demonstrated
competence in the field of federal taxation,

The groups met in Washington, D. C,
last week for organization and orientation.
Professor Casner is a member of the group
which will advise the subcommittee on

subchapter J.
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Vacation

Classes at the Law School meet for
the last time in 1956 on Wednesday,
December 19, and resume on Thurs-
day, January 3. In keeping with the
holiday spirit as well as impending ex-
aminations, the RECORD concludes
Volume 23 with this issue. The first
number of Volume 24 is scheduled to
appear on Thursday, January 31.

Defenders Choose

Second Year Men

Fourteen second year men were elected
last weeck to membership in the Harvard
Voluntary Defenders. The elections were
announced by Charles ]. Keever, 3L of
Hutchinson, Kans., president.

The Voluntary Detenders, a group de-
voted to giving legal assistance to indigent
persons accused of erime, selected Paul H.
Baris of New York City; David F. Ca-
vers, Jr., of Lexington; Ralph 8. Cunning-
ham, Jr., of Atlanta, Ga., Sheldon H. Elsen
of Pittsburgh: and Aaron Karp and Rich-
ard C. Kohls, both of Cambridge.

Other newly elected Defenders are Wil-
liam O'Neil, Jr. of Chagrin Falls, Ohio;
MNorman Pacun and Norman 5. Poser, both
of New York City; Bruce M. Ramer of
Hackensack, N.J.; Parker D. Thompson
of Princeton, N.J.; V. John Tilly of Cam-
bridge; and William L. Craig, 3L of Cross
River, N.Y.

The group was Selected from among
seventy-four applicants after a lengthy

screening process, Mr. Keever said.

1955 Conference
Report Published

Government Under Law, a collection
of the papers, addresses and discussions
presented at the Marshall Bicentennial
Conference in September, 1955, at the
Harvard Law School, has been publishcd
by the Harvard University Press. The
book, which has a foreword by Dean Er-
win N. Griswold, 1s priced at §7.50.

Copies have already been mailed to 847
alumni who have placed orders for the

volume.

tition winner for 1958.

group that did not lose an argument,

Twelve clubs Anished with 3-1 records,
and of these the top seven on the basis of
point scores were chosen to complete the
quarter-final round. The qualifying clubs
were Casner Equity (143.875), Gardner
(143.75), Chayes (143), Griswald Law
(141.25), Langdell (140.625), Griswold
Equity (140.375), and Story Equity
(139.75).

Semi-formal

The Dormitory Council will hold its
first semi-formal dance of the year on
Saturday evening in Harkness Com-
mons. The affair will start at 8:45 p.m.
and continue until midnight.

Bob Norris’ orchestra, a fhve-piece
group, will play downstairs, while a
three-piece combo will rm on the
upper level. Tickets may be obtained
at the door or from members of the
Dormitory Council.

Eight Ames Courts Survive
QualifyingRound Competition

A margin of one-half point separated the eighth and ninth clubs in the
Ames qualifying round that ended last week. Eight clubs won places in next
spring’s quarter-final round. One of the eight will become the Ames Compe-

The leading club in the qualifying round was Casner Law, which won
all four of its arguments with an average score of 146. In last year's quahifying
round, the Casner Law club was the only#

Also compiling 3-1 records were Magru-
der Law (139.25), Keeton (138.875), Haar
Law (138.625), Harlan (138.125) and
Blackstone (133). Thirty-two clubs en-
tered the qualifying round this year;
thirty-four clubs competed in 1955,

In the qualifying round of the Ames
competition a club composed of eight sec-
ond year men is divided into four two-
man teams. Each team argues once
against a team from another club.

Method of Scoring

Scores are calculated for each argument
by adding the grade given for the brief to
the average grade on the oral of the two
team members. The grades given are
based on the Harvard Law School grad-
ing system. Arguments are judged by
three-man courts, which consist of a local
attorney, a faculty member and a high
ranking third year student. Generally,
the student judge has done the most prepa-
ration of the case and assumes a lead-
ing role in questioning counsel and evalu-
ating their briefs.

three services” as “unhealthy and unf

service is to use the weapons or wage a par-4
ticular type of war which courts national
disaster, he declared.

Professor Leach, who is a brigadier gen-
eral in the Air Force Reserve, called the
recent decision by Secretary of Defense
Charles E. Wilson to leave the army with
all weapons and missiles with a range of
less than two hundred miles while the Air
Force controls longer range missiles, “a
time-wasting, face-saving expedient.”

Result of Specialization

The military problem, he said, is that

ons system in a given service, and later find
themselves no longer needed when the

When battleships were replaced by car-
riers in World War II, battleship admirals
went back to school for a few months and
became carrier admirals, all within the
same service. But the Army personnel who
have acquired irreplaceable skills on mis-
siles with ranges of 200 miles will not be

Committee Studies

Alien Injury Code

The advisory committee for the Law
School’s project to codify the law of respon-
sibility of states for injuries to aliens met
here recently to consider a revised draft
prepared by Professors Louis B. Sohn and
Richard R. Baxter, reporters for the pro-
ject. The new draft incorporates a num-
ber of suggestions made by members of the
committee at its meeting last March.

Members of the advisory committee wha
attended the meeting were Professor Her-
bert W. Briggs of Cornell University; Pro-
fessor Clyde Eagleton of New York Uni-
versity; Roger Fisher, LL.B. 48, of the
Office of the Soliciter General; Alwyn V.
Freeman, LL.B. 33, a consultant of the
Senate Foreign Relations Committee; and
Quincy Wright, Professor Emeritus at the
University of Chicago.

Other Participants

Others who participated were Dr. Yuen-
li Liang, sp. '30-31, Director of the Codi-
fication Division of the United Nations
Secretariat; D. H. N. Johnson, 2 member
of the Codification Division; and Julius
Stone, Visiting Bemis Professor of Inter-
national Law. Milton Katz, Stimson Pro-
fessor of Law and Director of Internation-
al Legal Studies, presided at the meeting,

The preparation of a draft convention
on the law of responsibility of states has
been undertaken by the Law School to
assist the International Law Commission
of the United Nations, which is now pre-
paring a codification of this area of the
law.,

[llinois Law Group
To Hold Luncheon

The Harvard Law Society of Illinois
will hold a luncheon meeting in Chicago
on Friday, December 28, according to
George E. Hale, LL.B, '38, president of the
society, The meeting, to be held at noon
at the LaSalle Hotel, will be attended by
members of the faculty who will be in Chi-
cago at that time for the annual meeting
of the Association of American Law
Schoals.

Mr. Hale has invited all students of the
Law School to attend the luncheon. There
will be a charge of $3.50 per person, he

men tie their careers to a particular weap- (§

weapons are transferred to another branch. |

Armed Forces ‘S;u;bble?
Are Criticized by Leach

Speaking on Armed Forces unification at the Coffee Hour last week, Pro-
fessor W. Barton Leach termed the “constant jurisdictional squabbles of the

ruitful controversy of the worst sort.”

When one of an audience of a hundred and ffty students asked about the
utility of controversy over weapons, Professor Leach said that contention over
weapons and strategy was necessary and fruitful. It is bickering over which

W. Barton Leach

transferred to the Air Force, he explained.

“Our national defense should be organ-
ized by functions; as President James T.
Killan of the Massachusetts Institute of
Technology put it, ‘not by the kind of de-
vice 2 man rides in.'”

One uniform, one service, one promo-
tion list for all officers and men will not
ignore specialized skills, he stated. A man
cannot be a “jack of all trades™ and no
one expects a warship captain to be able to
know the more intimate details of pilot-
ing a six-engine intercontinental bomber.

Asked about the service academies, Mr,
Leach declared that one of the worst ex-
amples of what he was talking about is the
Army-Navy football game. He said this
should cease, and a combined services team
should play Oklahoma. Continuing in a
more serious vein, the speaker said that
the nation needs three academies with
cadets at each receiving the same three-
year basic training in all types of warfare
tollowed by two years of specialized train-
ing in a particular weapons system.

24 Exams Slated
For M id-Januury

Although other examinations for second
and third year courses have been scheduled
for the third week in January, students en-
rolled in Professor Lon L. Fuller's section
of Jurisprudence will be tested on January
9. The examination will consist of a “take-
home™ essay question, for which forty-
eight hours will be allotted.

More conventional examinations begin
on Monday, January 14 and run through
Saturday, January 19. Twenty-three finals
will be administered according o the fol-
lowing schedule:

Monday, January 14, 9 a.m., Conflict of
Laws. 2 p.m., Taxation (advanced).

Tuesday, January 15, 9 a.m., Collective
Bargaining Law,

Wednesday, January 16, 9 am., Corpo-
rations II-A. 2 p.m., Domestic Relations A,
Introduction to American Law. |

Thursday, January 17, 9 a.m., Insurance,
Creditors’ Rights. 2 pm., Anttrust Law,
Accounting.

Friday, January 18, 2 p.m., Copyright,
Legal Problems of Doing Business
Abroad, American Legal System (a) (b),
Civil Law System,

Saturday, January 19, 9 a.m., Evidence,
American Legal History, English Legal
History. 2 p.m., Securities Regulation,
]urisp::udenc-:: (b) (c), Legislation, World

said.

Organization.
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Puerto Rican Court Organization

Model for State Judicial Reform

By A. CECIL SNYDER
Chief Justice, Supreme Court of Puerto Rico

“The several states of the United States are
coming to reorganize their courts along lines
similar to Puerto Rico. Notably, such a proposal
is now being urged by the State Bar Association
in Illinois, and a like movement is beginning in
Iowa. The complete success of the organization in
1947 speaks for itself. Puerto Rico is to be con-

gratulated on being among the leaders.”
—Roscoe Pound, 1956

When Puerto Rico became a Commonwealth
in 1952, its mew Constitution made sweeping
changes in the judicial system. A striking feature
of the Constitution is a simple provision: “The
courts of Puerto Rico shall constitute a unified
judicial system for purposes of jurisdiction, op-
eration and administration.”

The Legislature thereupou created a single Gen-
eral Court of Justice. The statute provided that
a case is tried where filed, unless one of the parties
or the sitting judge objects. If one of the parties
or the judge objects, the case is not heard where
filed if it was brought in the wrong part or di-
vision of the General Court. However, instead
of being dismissed as formerly, the case is trans-
ferred to the appropriate part or division,

We thus abolished the concept of jurisdiction
over subject matter. One result is that years later
a party cannot collaterally attack a judgment on
jurisdictional grounds. In addition, the simple
provision for transfer whenever timely request is
made avoids the delay, expense and possible statute
of limitations difficulties involved in the former
requirement of a new suit under such circum-
stances.

The Legislature created within the General
Court of Justice a trial court known as the Court
of First Instance consisting of two divisions, the
District Court and the Superior Court. The Dis-
trict Court has the power to try misdemeanors, in-
cluding traffic cases, and civil cases up to $2,500.
The Superior Court tries felonies, civil cases in-
volving more than $2,500, and all domestic rela-
tions, juvenile, tax, and condemnation cases and
probate matters. Parts of the two divisions of the
Court of First Instance are located throughout
Puerto Rico.

This distribution of trial work was not designed
to reinstate all the horrors of problems of jurisdic-
tion. Indeed, to revive them would be to violate
the constitutional mandate for integration of the
courts. Its only purpose was to lay down some
general standards for the orderly disposition of ju-
dicial business by indicating what types of cases
are usually cognizable in what places and by what
judges.

Mo Juries in Civil Cases

All our civil cases are tried by a judge without a
jury. (We have juries only in criminal cases in-
volving felonies.) Also, recently the Legislature
established the rule of comparative negligence.
Justice David W. Peck of New York and others
contend that abolition of trial by jury, combined
with the doctrine of comparative negligence, would
eliminate congestion in the courts. Our experience
confirms this prediction, as our trial courts are
abreast of their dockets.

Our Supreme Court consists of seven Justices. It
reviews judgments of the thirty Superior Court

judges, including income tax cases, The court also
reviews directly decisions of the Industrial Com-
mission, Planning Board, Labor Relations Board,
Minimum Wage Board, Sugar Board, Superin-
tendent of Insurance, and Registrars of Property.
The decisions of the Public Service Commussion
and a number of other administrative agencies
come to it after review by the Superior Court. The
Supreme Court also hears disbarment cases and
proceedings to remove trial judges, and has
original jurisdiction in mandamus, prohibition and
habeas corpus.

The Chief Justice is President of the Judicial
Council and individually hears appeals from the
Board of Elections. Under the Constitution he
presides over the Senate in impeachment proceed-
ings of the Governor and is chairman of a board
to revise the senatorial and representative districts
after each decennial census.

The President of the United States is empowered
to designate a Justice of the Supreme Court to sit
in the United States District Court for Puerto
Rico if the regular judge is absent, ill or dis-

A. Cecil Snyder

qualified, or if a vacancy exists. Such designations
are made regularly. Puerto Rico is thus the only
place under the American flag where “state”
judges serve occasionally on the Federal bench.

Corollary to a unifed judicial system for
purposes of jurisdiction is an integrated system of
administration of the courts. Here we borrowed
freely from New Jersey. Under our Constitution
the Supreme Court writes the rules of administra-
tion and the Chief Justice is the administrative
head of the entire judicial system. He is aided by
an administrative director whom he appoints and
who serves at his pleasure.

The Chief Justice has the power of assignment
and reassignment of trial judges. Reassignment
may be upward, downward, or “sideways.” This
enables the Chief Justice to give relief o over-
worked judges; underworked judges have their
calendars filled out or help to eliminate backlogs
in other places. However, our trial judges do not
ride circuit. Basically, they stay in their own
communities and are moved only temporarily to
help out. While we have eliminated specialized
courts with all their jurisdictional problems, we
still have specialized judges for such matters as
tax, juvenile, condemnation and family cases,

Each trial judge is required to make a weekly
report of time spent on the bench and cases
pending more than 45 days. Together with
reports from the clerks of courts, these are tabu-
lated and classified at the Office of Court Ad-
ministration in a matter of minutes by business
machines, The reports combat ergasiaphobia and
stimulate the judges to avoid delay. Equally im-
portant, they furnish the Chief Justice with the
information he needs for assignments and reas-
signments.

The Office of Court Administration assists the
Chief Justice in handling all questions of budget-
ing, personnel, procurement, accounting, space,
etc., on a state-wide basis for the judicial system.
These functions were formerly performed by
the Attorney General. A social service division
performs a wide range of services in domestic re-
lations, support and probation. The Chief Justice
appoints all clerks of court, deputy marshals, pro-
bation officers and the supporting personnel of
the courts. The Chief Justice is president of the
Legal Aid Society, which is supported by public
funds, and renders services in both criminal and
civil cases,

The Supreme Court has the rule-making power
for criminal and civil procedure. In addition, the
Constitution contains a unique provision giving
our Court the same power for rules of evidence,
which have been drafted with the assistance of
Professor Edmund M. Morgan.

Records of Trial

One of our reforms was to abolish the trial de
novo on appeal from the District Court to the
Superior Court. We had neither the money nor
manpower to supply court reporters for the fifry-
five District Courts. The Legislature therefore pro-
vided that the judge’s notes shall be the record on
appeal, but mechanical recorders were to be
used to take the testimony, The recording is sent
to the Superior Court where if necessary it may
be used to challenge or supplement the judge's
nobes,

We know of no other place where the law pro-
vides for use of a mechanical recorder in this way.
As a practical matter it is waived more than 90
per cent of the time, especially in trafhic cases.
Since litigation in the district courts seldom in-
volves intricate questions of law, elimination of
trial de novo has reduced the volume of appeals
more than 60 per cent.

The trial judges are appointed by the Governor
subject to confirmation by the Semate for terms
provided by law, The Supreme Court Justices, who
were formerly appointed by the President, are now
appointed by the Governor for life, but they cannot
serve until confirmed by the Senate. This contrasts
with the recent recess appointments of Chief Jus-
tice Earl Warren and Justice William ]. Brennan,
Jr.

The Constitution contains two unusual pro-
visions, One is that no law shall be held unconsti-
tutional except by a majority of the total number
of Justices of which the Court is composed. The
second is that the number of Supreme Court
Justices may be changed only by law upon request
of the Court. This prevents the packing—or un-
packing—of the Court,

Retirement of our judges is compulsory at 70,
optional at 60, on three-quarters pay toward which
the judges contribute 7% per cent of their salaries.
No judge may contribute to a political party, en-
gage in a political campaign or run for a political
office unless he resigns his judicial post six months
prior to nomination. If a trial court is abolished,

the judge serves out his term in functions assigned
by the Chief Justice.

Harvard Law TRecord

Ravrpst NADER ........ s e R President
Roserr W. OLIVER eevenr... Editorial Manager
Wiriam A. Day, Ju. . Business Manager
Hemny |. STerN Associate Editor
WirLians L. BLAINE News Editor

JosEess A, PAGE - .......iciceisiivines.. . Copy Editor
Jares C. Panas o Advertising Manager
STAFF: Bruce L. Balch, David Benkin, Tim Bornstein,
David F. Binder, Frederick H. Condon, John E.
Corcoran, Jr., William F. Cotrrell, Jerrold K.
Footlick, Daniel M. Hall, Bennet B. Harvey, Jr,
Jay M. Hollander, William J. Lawlor, I, Edward M.
Levin, Jr., Sander M. Levin, James B. Moran, John J.
Maoss, Michael Mulroney, David Shayne, Howard L. Siegel,
Robert M. Spevack, Herbert L. Spira, Berton B. Subrin,
Tom Tavenner, Philip Wells, Frederick ]. Wethly.

Published weekly on Thursday for twelve weeks
of each term by The Harvard Law School Record Cor-
poration, 23 Everett St, Cambridge 38, Massachuserts.
Subscription price: $2.00 per term, $4.00 per year (24
issues) mailed; student subseription §1.50 per term mailed,
$1.00 per term distributed at the Law School. Individual
copies 10c cach at the Law School, 20c each mailed. Bus-
iness and Editorial Offices, 23 Everent St., Cambridge 38,
Massachuserts. Telephone, Kirkland 7-7600, extension 447,

Entered as second-class matter November 19, 1946, at
the post office in Boston, Massachusetts, under the Act
of March 3, 1879.

Our trial judges receive progressive increases in
salaries based on length of service. This novel pro-
vision encourages judges to remain on the bench.
It also recognizes the principle that an experienced
judge does a better job and deserves a little more
pay than a new judge.

A word about the body of our substantive law
may be appropriate. Our public, penal, labor, tax
and corporate laws are drawn largely from state-
side sources. Qur property, family and contract law
have their origin in Spanish civil law. Due to the
general nature of the few sections of the Civil
Code relating to torts, the Supreme Court has
drawn extensively on the common law in spelling
out detailed rules.

The civil lawyer takes the position that theo-
retically the answers to all legal questions are found
in the various Codes and statutes. In practice, as
in other civil law jurisdictions, our Court flls in
the details when questions arise which are not
specifically answered in the Codes. Our techniques
of writing opinions are much closer to those of
common law countries than to the method used in
most places where civil law prevails. However, we
do not adhere as strictly to stare decisis, particularly
where no property or contract question is involved,
as do civil law courts.

Opinions are Bilingual

As Spanish and English are official languages in
Puerto Rico, our opinions are issued in both lan-
guages. Our lawyers and judges are therefore re-
quired to be familiar with two languages and the
civil and common law.

A new Supreme Court building was dedicated
last February. We were proud to have with us on
that occasion, as symbols of the streams of history
which bring two systems of law together in Puerto
Rico, the Chief Justices of the United States and
of Spain. Other distinguished guests included Dean
Erwin N. Griswold.

The far-reaching changes wrought in the intel-
lectual structure of our judicial system now have
their counterpart in this new physical structure.
Both are in keeping with our effort to create and
operate in Puerto Rico a judicial system which will
make the administration of justice rapid, impartial
and efficient without impairing the sense of per-
sonal freedom and dignity which above all else the
courts in a democracy must uphold.

The Commonwealth Status
Of Puerto Rico

By RALPH NADER

“History suggests a great diversity of f‘:f-:r#f&r:.r.-ﬁr'p.f between a central govern-
ment and dependent territory. . . . One of the great demands upon inventive states-
manship is to help evolve new kinds of relationship so as to combine the advantages
of local self-government with those of a confederated union. Luckily, our Consti-

tution has left this field of invention open.”

—Felix Frankfurter, 1914

Not until 1950 did Congress consider the challenge explicit in this farseeing
statement, At that time Puerto Rico attempted to fashion a political relationship
which would satisfy the desire for self-rule and yet provide for an association with
the United States which would avoid the serious economic and social repercussions
of independence. The Commonwealth status appeared to be an unprecedented
development within the constitutional structure of the United States as well as within
the history of western constitutionalism. A new dimension of the federal principle
was envisioned so as to place the old principle of “unity with diversity” on a new
basis—one that could conceivably be a model for dependent areas confronted with

the practical penalties of nationalism.

It is significant to examine this new status in the light of its being the first at-
tempt to depart from a territorial policy which has denied Alaska and Hawaii any
substantial right of political self-expression. The Puerto Rican experiment may also

possess eventful co

uences for the statehood aspirations of these two territories,

The general question to be discussed, therefore, is whether our policy makers dis-
played the “inventiveness” referred to by Justice Frankfurter,

From the dis:uvcr:.f of the island in 14939

until it was granted autonomy by Spain
in 1897, Puerto Rico lay dormant under
the absolute and tyrannical rule of military
governors responsible only to distant and
indifferent rulers of the Spanish regime.

As the ugly duckling of Spain's colonies,
Puerto Rico was valued chiefly as a forti-
fication against Caribbean pirates, The is-
land was treated accordingly.
Repercussions of the Liberal revolutions

against Spain in Latin America early in
the ninetenth century did more than trans-
form Puerto Rico into an asylum for the
flecing elements of reaction. A conscious-
ness of their common plight and interest
quickened among educated Puerto Ricans.
A non-violent political ferment, composed
mainly of the indigenous elite, resulted in
the Autonomic Charter of 1897,' which
conferred a status similar to that of Canada
at that time.

Autonomy and the optimism it gene-
rated came just close enough to the Span-
ish-American war to prevent the exposure
of some restrictive political realities unex-
pressed by the written charter, It rendered
the arrival of the Americans less of a polit-
ical salvation than appeared to the jingoist
press of the mainland.

Under the terms of the Treaty of Paris,
30 Srar. 1754 (1899), Spain ceded its
sovereignty over the island and recognized
the plenary authority of Congress over
Puerto Rico. Two years later, the Supreme
Court in De Lima v. Bidwell, 182 US. 1
(1901) held in part that while Puerto
Rico was not incorporated into the United
States, it was subject to United States sov-
ereignty as a possession.

The legal status accorded the island dif-
fered from territories acquired by the
United States before 1898. Previously, the
sparsely populated and potentially wealthy
acquisitions had been organized and gov-

erned for the purpose of eventual state-
hood. This policy was expressed in all the
treaties of annexation. See, e.g., the pur-
chase of Louisiana, 8 Stat. 202 (1808).

However, the islands acquired by virtue
of the Spanish war were considered too
distant, too densely populated by alien
societies lacking experience in self-govern-
ment, to be subject to the same territorial
policy. In order to justify governing these
areas differently and thereby satisfy the
demands of practical politics developing
out of our first major imperialistic venture,
the United States Supreme Court, com-
mencing with the famous Insular cases,
developed a fine distinction between terri-
tories “incorporated” into the United
States as an integral part thereof (Alaska
and Hawaii) and “unincorporated” terri-
tories (Puerto Rico and the Philippines).
Downes v. Bidwell, 182 US. 244 (1901)
first recognized “unincorporation” as a
judicial concept.

Concepts Distinguished

Incorporated territories have “the poten-
tialities of statehood like unto continental
territories,” and the United States Consti-
tution fully applies to them. In contrast,
unincorporated territories are “not thought
of as future states” and “only some essen-
tials, withal undefined, of the Constitu-
tion” extend to them. Granwville-Smith v.
Granville-Smith, 349 US. 1, 5 (1955).2

A definite determination of what provi-

sions of the Constitution are or are not
applicable to unincorporated territories
cannot be found in the decided cases.
Art. IV § 3, cl. 2 of the Constitution
which empowers Congress “to dispose of
and make all needful Rules and Regula-
tions respecting the Territory . . . belong-
ing to the United States . . .” was not
much help to the courts in this matter.

Precision in judicial terminology never
improved on the terms “fundamental” or
“essential.” This situation opened the door
for numerous test cases deciding that the
rights to trial by jury given in the Sixth
Amendment, Balzac v. Puerto Rico, 258
U.S. 298 (1922); indictment by grand jury,
Ocampo v. US., 234 US. 91 (1913); and
the uniformity provision of Art. I, §8
(Doswnes v. Bidwell, supra) are not among
the “fundamental” rights® The residual
area unaffected by these cases was exposed
to an uneasy speculation.

The lack of judicial clarification amount-
ed to a substantial suspension of the Con-
stitution as applied to Puerto Rico and
the freeing of Congress to exercise its
plenary governing power according to the
dictates of discretion with the admonition
that there were certain limits beyond which
Congressional power could not transgress.

Thus, Puerto Rico, an unincorporated
territory at least until 1952, had to swallow
the bitter pill of judicial inconclusiveness

(Contintied on page three)
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and, in some eyes, judicial kowtowing to
the pressures of political expediency.

The history of Congressional legislation
for the island displayed a steady but ag-
onizing relinquishment of power over
local matters to the Puerto Rican govern-
ment.! Congress never assumed the ini-
tiative in the devolution of political power.
On the contrary, such action as was taken
represented overdue responses to the prod-
dings and well formulated demands for
increased self-government by organized
insular parties,

A Political Irony

That there was a great deal of power
to be transferred was made certain by the
first organic act, commonly known as the
Foraker Act, 31 Stat. 77 (1900). This co-
lonial style enactment transformed into
despair the enthusiasm nurtured by the
promises of complete self-government
under liberal and democratic institutions
which were made by responsible Ameri-
cans. It quickly became uncomfortably
clear that Congress had assumed the role
of an absolute sovereign and had estab-
lished a political system without consulta-
tion with the people of Puerto Rico. The
island was given less freedom and political
initiative under democratic America than
under autocratic Spain.

The Act did provide for the election of
the lower house of the insular legislature
by a limited electorate. That was all, how-
ever. The Governor (with strong executive
powers), the upper house, the Justices of
the Supreme Court and other important
officials were all Presidential appointees
responsible to federal authority. Very
few Puerto Ricans held these positions at
first and not until 1946 was a Puerto Rican
appointed Governor. Congress reserved
the right to annul all laws of the legisla-
ture, The island was ruled by officials ad-
mittedly ignorant of local custom, speech
and opinion.

In line with the classification of the
Territory as “unincorporated” Puerto
Ricans were denied United States citizen-
ship, though their Puerto Rican citizen-
ship entitled them to federal protection.
A popularly elected Resident Commission-
er having a non-voting seat in the United
States House of Representatives provided
only a narrow escape valve for the island’s
political frustration.

The economic portions of the Act, en-
larged somewhat by later legislation, con-
tinue to the present time. Puerto Rico was
placed within the tariff wall, but this ad-
vantageous inclusion was limited consid-
erably by quota restrictions on the pro-
duction and refining of sugar, an industry
which has dominated the island's
economy.

All federal customs duties collected on
imports from foreign countries as well as
federal excise taxes collected on insular
goods were paid back into the Puerto
Rican treasury. United States Internal
Revenue laws have not been applicable to
Puerto Rico.

This fiscal and economic relationship,
justiied partly on the lack of Congres-
sional representation, proved a boon main-
ly to the native economic elite and absentee
owners; the populace had to wait nearly
half a century before sharing in the
benefits. The latent potential which these
passive advantages held for economic de-
velopment continued to await the stimulus
of government action.

Federal Policy:
The Long Wait

Executive and legislative pronounce-
ments made it plain that autonomous or
representative government could not be in-
stituted until Puerto Ricans become edu-
cated in the process of democracy.

Informed islanders, although recogniz-
ing in part the truth of these statements,
resented the repeated Congressional ignor-
ance, indifference, condescension and au-
thoritarianism from which proceeded our
Puerto Rican policy. They wondered about
the inconsistency between awareness of
democratic immaturity and the withhold-
ing of a graduated system of self-govern-
ment without which the people could not
receive education in democratic gov-
crnment.

Nevertheless, both Presidents William
Howard Taft and Theodore Roosevelt ex-
pressed their disapproval of any change
in the Foraker Act because, as Mr. Roose-
velt put it, “Puerto Ricans do not know
enough about democracy.” Insular aver-
sion to this paternalism was typically ex-
pressed by Luis Munoz Rivera in a mem-
orial to the House of Representatives in

1910: “this doctrine of ‘political incapacity’
may be properly used by the Romanoffs,
Hohenzollerns, Bourbons or Braganzas.”
45 Cona. Rec. 5087 (1910).
Justly proud of their cultural heritage,
they questioned the consistent effort (albeit
not openly expressed) at Americanization,
especially through the control of the public
school system.” Disillusioned, many turned
away from the desire for political affilia-
tion with the United States to a romantic
separatism or independence sentiment sa-
turated in an inflated love of patria with
its manifold manifestations.
Influence on Local Parties
Lacking any definite promise as to

insular legislation and to alter unilaterally
the Organic Act. Puerto Ricans still had
no voting representation in Congress and
no voice in the election of the President,
despite the fact that many federal laws
and their administration directly or in-
directly affected the island.

Practically, the Puerto Rican govern-
ment exercised power over local affairs
comparable roughly to state governments.
With a popularly elected Governor, the
continuation of Congressional tradition
never to revoke an act of the legislature be-
came more meaningful,

A Festering Status
Despite the steady progression toward

Puerto Rico's future political development,
the impact of the Foraker Act set a pattern
for indigenous political behavior which
was to prevail until 1940. Several political
parties sprang up, each having as its
raison d'etre the achievement c:% a4 per-
manent status for the island, be it inde-
pendence, autonomy or statehood.

There was an intensified pre-occupation
with the status issue to the detriment of
any adequate formulations for the much
needed economic and social programs for
treating the gaping distress of the wvast
majority of Puerto Ricans. Insular polemics
concentrated on launching bitter attacks
against cultural dilution and absorption
and their subordinate colonial status in
general.

It took seventeen years of continuous
protest and elaborately drawn memorials

to obtain the moderate concessions of the
Jones Act, 39 Stat. 951 (1917), 48 US.C.A.
5741 (1928). Delay, apathy, the decisive
influence of pressure groups and the dispo-
sition to compromise for the sake of ex-
pediency marked Congressional behavior
during the period 1900-1917.
Loosening of the Reins

In this second Organic Act, Congress
granted United States citizenship to Puerto
Ricans, made both legislative houses pop-
ularly elective, and authorized the Gover-
nor to appoint all department heads ex-
cept the Attorney General and the Com-
missioner of Education. The grant of
citizenship which, in Rasmussen v. US,,
197 U.S. 516 (1905), was relied on by the
Court to infer Congressional intent to in-
corporate the Territory of Alaska, was not
deemed sufficient to give Puerto Rico that
status.

Section 2 of the Act contained a Bill of
Rights for the island which included sub-
stantially all the guarantees of the Federal
Constitution except a right to trial by jury
and to indictment by grand jury. Puerto
Rico remained a territory subject to
Congress’ plenary power.

The Jones Act governmental scheme,
with a Washington controlled executive
branch unaccountable to and uncoordinat-
ed with the elected representatives in the
legislature, set the stage for a contest of
power between the insular legislative and
executive branches. This struggle became
a salient feature of the new organization
until the era of cooperation ushered in by
the appointment of Rexford Tugwell as
Governor in 1941,

Federal-insular relations changed lirtle
between 1917 and 1947 when Congress
amended the Jones Act to permit the pop-
ular election of the Governor, who in turn
was authorized to appoint all executive
officers (subject to approval by the insular
Senate) except the Auditor and Justices
of the Supreme Court. 61 Stat. 710 (1947),

48 US.C.A, §771 (1952). This right was
exercised in the general election of 1948
when Luis Munoz Marin was elected Gov-
ernor.

However, the President still had the
power to give finality to gubernatorial
vetoes of bills passed by the legislature.

self-government, Puerto Ricans of all
shades of political outloock were dissatis-
fied. Their dignity was punctured by an
inferior legal status which also did not
reflect well on the reputation of the United
States. They desired to grasp more firmly
the reins of political action necessary to
cope with the serious social and economic
conditions gnawing at human initiative
and creativity.

Turning from the traditional emphasis
on the status issue, the Popular Demo-
cratic Party (PPD), founded by Governor
Munoz, began to concern itself with the
island’s economic problem: the landless
plantation worker, the poverty-ridden
jtbare and the crowded slum dwellers.

To these people the status question was
remote and somewhat sterile. More ur-
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for something more than survival. Tho-
roughly campaigning across the island,
Munoz and his followers instilled among
the people an “awareness of remedy” and
elicited sufficient mass support to give the
PPD in 1940 control of the legislature
which it has never lost.

The experience of the PPD’s economic
programs made the party view the ques-
tion of status in functional and realistic
terms. The economic disadvantages of the
traditional alternatives of statehood or in-
dependence had hitherto not been given
the considered weight they deserved.

Freedom in the abstract, freedom from
not freedom fo had become a consuming
motivation in pnﬂticaf circles. What, after
all, is the end process of political behavior
—the well-being of the populace—was neg-
lected. This emphasis was explicable in
terms of the domination of insular parties
by members of the small middle and upper
classes. Their frame of reference was lim-
ited to that unsavory aspect most closely
affecting them—namely, a subordinate
political status.

The PPD stressed the hollowness of
freedom for a people “smothered in a
kind of pervading hopelessness.” They
sought for a new form of association which
would give reality to full self-government
without sacrificing the existing fiscal and
economic advantages so vital to the island’s
welfare,

The Compact Is Conceived

Thus, in the years 1946-1948, there de-
veloped the idea of the “compact” or more
generally the commonwealth system—a
concept as unique as it has been undefina-
ble. Its theoretical aspects were most com-
pletely outlined by Resident Commissioner
Antonio Fernos-Isern.®

He listed the basic changes needed in
the federal-insular relationship, urging that
the government of Puerto Rico “be found-
ed on a constitution adopted by the people
and that they alone be empowered to
amend it; that the federal legislative
branch should be confined to action in
matters exclusively reserved to the Federal
Government as it is in instances involving
the states; that the Congress cease in the
exercise of its plenary powers; that all
these conditions form the basis for a new

Congress retained the authority to revoke

and bilateral organic pact which could be

amended only through murual consent
rather than unilaterally.” ™ These sugges-
uons were substantially adopted in the
FPDYs platform in 1948,

Handily winning the insular election by
an absolute majority over the combined
votes of the Independence and Statehood
Parties, the PPD interpreted their victory
as a direct mandate in support of the
Compact idea. Encouraged by what they
considered would be a favorable Congres-
sional response, the Resident Commis-
sioner was instructed to introduce an ap-
propriate bill in Congress,

Provisions of P.L. 600

The result was Public Law 600, enacted
by the Blst Congress and approved by
President Truman on July 3, 1950, 64 Star.
319 (1950), 48 US.C.A. § 731(b)-731(e)
(1952). Recognizing the principle of gov-
ernment by consent, Public Law 600 de-
clared that it was “adopted in the nature of
a compact so that the people of Puerto
Rico may organize a government pursuant
to a constitution of their own adoption.”

It was provided that the Act was to
be submitted to the voters of Puerto
Rico for acceptance or rejection and that
upon approval the insular legislature was
authorized to call a constitutional conven-
tion. The proposed constitution was re-
quired to have a republican form of gov-
ernment and include a bill of rights.

The Act also provided for the repeal of
numerous sections of the Organic Act
relating to matters of local government,
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After the effective date of the constitution,
the remaining sections, which dealr,
among other matters, with Puerto Rico's
economic relationship with the United
States, the extension of applicable federal
laws to Puerto Rico, the relationship be-
tween the federal and insular judicial sys-
tems, and continued non-voting represen-
tation in Congress, were to be known as
the Puerto Rican Federal Relations Act, 64
Stat. 319 (1950), 48 US.CA. § 731(e)
(1952).
The Vote and the Leader

On June 4, 1951 the voters approved the
relationship offered by Congress by a vote
of 387,016 (76.5% of those voting and
19.8% of the total number of qualified
voters) to 119,169 (23.5% of those voting
and 153% of the total legally qualified
v:::tﬂrs} s

The significance of this election is more
difficult to ascertain than a compilation of
the figures would indicate. It was clear
that the alternatives of statechood and in-
dependence were not offered to the voters
and thus the election cannot be strictly
taken as a repudiation of these alternatives,
especially since the PPD took the position
that while the Act clearly entailed neither
statchood nor independence, it did not
necessarily close the door to either one.

In addition, what understanding there
was of the impending status among the
electorate was derived heavily from the
PPD's optimistic explanation of the pro-
posed legislation—an interpretation, as will
be discussed presently, which did not ac-
cord with Congress' conception or with
the statements of the PPD before the Con-
gressional committees.

Finally, it appeared clear that the peo-
ple voted to some extent for the legislation
because of the great popular prestige of its
principal exponent, Governor Munoz.

The constitutional convention draft-
ed a constitution which was ratified by
the electorate on March 3, 1952, by a
vote of 37359 to 82877." The Presi-
dent then submitted it with his approv-
al to Congress which, with some impor-
tant alterations, approved it in H.J. Res,
430, 66 Star. 327, on July 3, 1952. Early
in 1953 the United Nations, after noti-
fication by the United States of the en-
acted legislation, considered it no longer

necessary to continue requiring in-
formation about Puerto Rico as a non-
s¢lf-governing area under Arvicle 73e of
the U.N. Charter.'”

Legislative Histo

Of Public Law 600

What is the meaning of the “com-
pact” created by Public Law 6007 This
poses a problem of legislative intent. As
Judge Calvert Magruder commented:
“Soemething new and important has tak-
en place in Puerto Rico. It is not
easy in terms that
would be accepted as accurate by a po-
litical scienuist or by an expert in con-
stitutional or international law.™

Some of the general and overlapping
questions which Public Law 600 pre-
sents are: (1) Can the Federal Rela-
tions Statute be amended exclusively by
Congress or bilaterally in consultation
with the Commonwealth Government,
taking into account the island's lack of
voting representation in Congress; (2)
Daes the plenary power of Congress un-
der the so-called territorial clause of Art,
[V, §3 of the Federal Constitution still
apply to Puerto Rico; and (3) How
much and in what manner was power
given up by Congress?

The position of the insular government
was that Congress vested in the people of
Puerto Rico an irrevocable power of inter-
nal government. To this view, the compact
implies that relations between Puerto Rico
and the United States are no longer
matters to be determined unilaterally by
Congress but have become subject to
consultation between Congress and the
insular government.'®

Search for Meaning -

In the absence of any clear statutory
expression regarding what was actually
relinquished by Congress in Public Law
600, it is necessary to examine briefly
the legislative history of the bill to de-
termine the intent of Congress.

In a search for legislative intent we
must remember Judge Learned Hand’s
advice in U.S. ¢. Kiinger, 199 F2d 645,
645 (2nd Cir. 1952). He wrote “when
we ask what Congress ‘intended’ us-
ually there can be no answer, if what we
mean is what any person or group of
persons actually had in mind. Flinch
as we may, what we do, and must do,
15 to project ourselves, as best we can,
into the position of those who uttered
the words. . . . He who supposes that
he can be certain of the result, is the
least fitted for the attempt.”

It should be stated at the outset that
executive and legislative response was
overwhelmingly sympathetic to an in-
crease in Puerto Rican self-government.
Prompted by the beneficial consequen-
ces which the proposed constitution
would have on Latin American and world
opinion, and mindful of this country's ob-
ligations under the United Nations Charter
to foster self-government in the Territories,
all witnesses from executive agencies gave
full support to the bill. Their approval
was stated, however, in vague terms.

Members of the Senate and House com-
mittees, obviously impressed by Governor
Munoz’ persuasive powers, repeatedly in-
dicated their sympathy with the pro-
posed legislation and its beneficial impact
on insular morale. Further signs of Con-
gressional sympathy are revealed in the
selection of witnesses and the faet that
the committees did not deem it ad-
visable to conduct hearings in Puerto
Rico to elicit all views, as they had
done often with respect to Alaskan
statchood bills. More self-government
was the objective but nothing more spe-
cific can be discovered in view of the
often admitted ignorance displayed by
Congressmen,

No Basic Change Seen

At the hearings, witnesses were in
substantial accord as to what would
be Puerto Rico’s status. Secretary of
the Interior Oscar L. Chapman in a
letter to the House Committee Chair-
man said that HR. 7674 “would
not change Puerto Rico’s political, social
and economic relationship to the Unit-
ed States.”® This view was concurred
in by the Puerto Rican Resident Com-
missioner who stated that the bill
“would not alter the powers of sover-
eignty acquired by the United States
over Puerto Rico under the terms of the
Treaty of Paris™' No witness chal-
lenged this view.

Both House and Senate Committee

to characterize i
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reports explaining and recommending the
the passage of the bill adopted similar
positions. The Senate report stated: “It
is important that the nature and gen-
eral scope of 5. 3336 be made absolute-
ly clear. The bill under consideration
would not change Puerto Rico's funda-
mental political, social and economic
relationship to the United States™®

Debate on the bill was restricted to
the House—the Senate approving with-
out debate. Although ambiguity &nd
misunderstanding characterized some
Representatives’ statements, the consen-
sus was that Congress was not altering
the fundamental status of the island,
The bill passed.

Impact of Witnesses

Congressmen in both Houses leaned
heavily on the judgement of the mem-
bers of the committees conducting the
hearings. These members in turn re-
ceived the most thorough explanation
of the proposed bills from Governor
Munoz and the Resident Commission-
er, Fernos-Isern. It was this derivative
nature of legislative formulation that
impeded the committee members from
arriving at an independently consider-
ed and clear judgement of the true im-
port of what they were doing.

At this point, the action of Congress
could be taken to mean that that body
would respect and not interfere with lo-
cal governmental authority but that the
power of intervention should the occa-
sion arise still remained in Congress.
The statements of persons interested in
and responsible for the Act strongly in-
dicate that they did not think Puerto
Rico was being changed from a terri-
tory to some other political entity des-
pite the addition of the word “Com-
monwealth” to Puerto Rico’s official
name.

After the insular approval of Public
Law 600 and the drafting of the consti-
tution with its subsequent endorsement
by referendum, President Truman rec-
ommended its early afirmation by Con-
gress. During this phase of Congres-
sional  deliberation, three  episodes
emerge as most significant to our gen-
eral inquiry.

Basic Questioning

First, the portion of the Senate hear-
ings centering around the searching
questions of a skeptical Senator, George
W. Malone of Nevada. The Senator
wished to know whether Congress was
about to relinquish its unilateral power
over the federal-insular relationship
should the constitution be approved. He
drew the following reply from Irvin W.
Silverman, Chief Counsel for the Ofhice
of Territories in the Department of the
Interior:

“We now solemnly enter into a com-
pact with the people of Puerto Rico. It
would be in the nature of contractual ob-
ligations. It is our hope and it 15 the
hope of the Government, I think, net
to interfere with that relationship; but
nevertheless the basic power inherent in
the Congress of the United States,
which no one can take away, is in the
Congress as provided for in Article IV,
Section 3 of the Constitution of the
United States.” 1%

Senator Russell B. Long of Louisiana
then asked Mr. Silverman if Congress
would still be able to annul laws passed
by the Puerto Rican legislature. His
reply again was quite clear: “1 would
say basically that there would be the

power. There is nothing that can re-
move any bit of the power that is in the
Congress of the United States."'" Chair-
man Joseph C. O'Mahoney of Wyom-
ing reiterated his position stated pre-
viously in the hearings: “Congress has
the right to make all needful rules and

regulations governing the Territories.
Nothing that we can do can take that
power away.”'®

Subsequent  ambiguous  statements

during the hearings could reasonably be
attributed, within the context of the
above statements, to a confused mixture
of the moral and legal commitments of
Congress not to interfere with the pro-
posed relationship. In expressing the
moral viewpoint, the chairman and
WIlNesses were rtﬂ::r:ting a Congression-
al tradition: Congress in the past had
never once annulled an act of the insular
legislature.

Treatment of Constitution

The second significant occurrence was
the fate dealt Sections 20 and 5 of the
constitution’s bill of rights. Section 20
recognized the existence of numerous
human rights similar to those contained
in the Universal Declaration of Human
Rights, such as the right of every person
to receive free elementary and secondary
education, to obtain work and an ad-
equate standard of living, These rights
were not meant to be |tg.il”':‘ enforce-
able but were intended merely as an
expression of aspirations which the peo-
ple and insular government were pledged
to promote, i

The Senate report recommended de
letion, employing the argument that it
was “unrealistic, confusing and mislead-
ing” to assert such unenforceable rights
in a constitution. This rationale only
clothed the real reason for rejection
which was the prevailing Senatorial be
lief that these rights were “socialistic.”"’

Also recommended was an amend
ment to section 5 which provided for
free compulsory instruction in public
elementary and secondary schools. In
substance, the amendment safeguarded
the free operation of private schools, and
was based on groundless apprehensions
only explicable in terms of an overween-
ing paternalism.

The Senate Report’s view of sections
20 and 5 was subsequently adopted by
both Houses of Congress. These alter-
ations in the insular constitution result-
ed in the imposition of further condi-
tions for Puerto Rican acceptance be-
fore Congressional approval. This ac-
tually meant that a second “compact”
was offered, even though Puerto Rico
had fully conformed to its part of the
first compact,

In view of this development how can
the principles of consent and self-gov-
ernment recognized by the report be re-
conciled with the obvious exercise of
a plenary reviewing power by the Com-
mittee which resulted in the treatment
accorded sections 20 and 57 A harmonizing
of these seemingly opposing views is
possible only if Congressional approval
required by Public Law 600 is taken to
mean full authority to modify or alter
the Puerto Rican constitution.

Such an interpretation would require
the assumption that the Puerto Rican
people consented to an unlimited Con-
gressional review of their constitution.
Insular officials deny this, of course, and
maintain that they merely agreed to

these additional conditions, thus imply-
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ing that they could have rejected these
conditions as evidenced by their vigo-
rous dissent against the Johnston
amendment  requiring  Congressional
approval of insular amendments to their
constitution.*”
Further Parting of Views

Be thar as it may, it does not touch
the issue of Congressional intent. The
Senate Committee report stated that
federal authority was not to be reduced
by amendment to the constitution. In
the absence of any direct reference in
the report to the power of Congress to
annul insular legislation or unilaterally
to modify Public Law 600 and the con-
stitution, the maintenance of thar autho-
rity can be implied strongly from the fate
of sections 20 and 5. The shift from the
81st Congress’ view that the constitution
be treated as unitary whole to the
82nd Congress’ broader conception of
its reviewing power resulted in a fur-
ther divergence from the Puerto Rican
government's understanding of the com-

pact.
Debates Evidential

The third major reflection of Con-
gressional attitude is contained in the
House and Senate debates which even-

Calvert Magruder

tually resulted in the approval of the
constitution subject to the alterations
proposed by the committee reports.

The House record was replete with
confusion, misunderstanding and mean-
dering. However, what definite state-
ments were made consisted of the fol-
lowing: (1) that Congress had power
to strike out oramend sections of the
constitution, This power was not chal-
lenged though its desirability was.®! Even
Resident Commissioner Fernos-Isern ac-
cepted the existence of Congressional pow-
er when he agreed to the proposed amend-
ments of the House Committee; (2) that
the constitution had to operate within the
framework of the Federal Relations Act,
the Federal Constitution and federal laws.
Whether Congress retained power to
annul amendments to the insular con-
stitution was not decisively answered.
The issue was answered on a more

general level, however. There was not a
single endorsement in the entire debate of
the view that Congress was granting
an irrevocable delegation of author-
ity to Puerto Rico similar to a grant
of statehood or independence. A general
mood against this permanent abdication
of power can be culled from the remarks
and inquiries of the Congressmen.

The Meader amendment to the
House Resolution approving the consti-
tution, stipulating thatr Congress was
not indulging in an irrevocable dele-
gation of power granted by the territor-
1al clause, was rejected, but mor on the
grounds that the opposite was true. The
presence of a strong paternalistic strain
throughout the debate tends to militate
against a House intent irrevocably to re-
lease its power over Puerto Rican in-
ternal affairs. Praise by Congressmen
of the traditional non-intervention by
Congress only had relevance w future
prediction of that body's ethical behavior
toward Puerto Rico.

The Senate debate considered the
same amendments proposed and accepted
by the House.*® Three amendments were
offered of which two were rejected. The
other was the aforementioned Johnston
amendment, which was accepted along
with the House amendments by the
Senate,

Senate debate on these amendments
points strongly to the conclusion that the
Senate conceived Public Law 600 as grant-
ing it an unlimited reviewing authority to
modify or alter the constitution at will,
Also, no speaker explicitly recognized an
irrevocable grant of authority, while there
were several distinct assertions to the con-
trary.”* Again the prevailing mood was
paternalistic.

On Whom the Burden?

The burden of proof would seem to rest
on those who assert Congress permanently
abdicated its Constitutional authority. It
is not necessary to declare revocability. In
none of the debates was this burden met
either by specific expression of intent or
overall general mood.

A weighing of Senate attitudes indicates
that in instances which seriously run count-
er to Senatorial conception of political pro-
priety, paternalism and not respect for self-
government would have dominated its de-
cision.

The Senate’s adoption of the Johnston
amendment necessitated a joint confer-
ence to resolve the differences between
the enactments of the two bodies. The
compromise which was achieved resulted
in the rejection of the amendment in favor
of a requirement that Puerto Rico respect
perpetually the Congressional decision on
sections 20 and 5. To section 3 of Art.
VI of the insular constitution was added:
“Any amendment or revision of this Consti-
tution shall be consistent with the resolu-
tion enacted by the Congress of the
United States approving this Constitution,
with the applicable provisions of the Con-
stitution of the United States, with the
Puerto Rican Federal Relations Act, and

with Public Law 600, Eighty-first Con-
gress, adopted in the nature of a com-
pact.”

But the scope of Puerto Rico’s power
to amend the constitution within these
limitations was not directly answered. If
the distinction is made between what is
ethically desirable and what is legally op-
erative, the treatment accorded Public Law
600 in Congressional deliberations point to
an ethical recognition of Congressional
restraint.

Restrictive Retentions

Indicatively, the Federal Relations Act
preserves some provisions of the old Or-
ganic Act which are contrary to principles
of local self-government. Retained, for
example, was the limitation on public in-
debtedness of Puerto Rico and municipali-
ties to fixed percentages of the aggregate
tax valuation of total property, 64 Star.
319 (1950), 48 US.CA. §745 (1952).
There also remained the qualihcations for
Puerto Rican citizenship, 64 Srar. 319,
48 US.CA. §733(a) (1952).

The practice of Justices of the in-
sular Supreme Court to substitute for
absent District Court Judges togeth-
er with the appellate jurisdiction of the
United States Court of Appeals for the
First Circuit over the Puerto Rican Su-
preme Court, imply that the insular court
15 still part of the federal system. These
provisions may be described as anachron-
isms and legislative oversights which will
soon be corrected. Nevertheless, their re-
tention suggest that Congress was far from
thinking that it had granted irrevocable
power to Puerto Rico.

Professor David M. Helfeld in his study
of Public Law 600 came up with the fol-
lowing conclusion regarding the consti-
tutional status of Puerto Rico:

“Though the formal title has been
changed, in constitutional theory Puerto
Rico remains a territory. This means that
Congress continues to possess plenary but
unexercised authority over Puerto Rico.
Constitutionally, Congress may repeal
Public Law 600, annul the Constitution of
Puerto Rico and veto any insular legisla-
tion which it deems unwise or improper.
From the perspective of Constitutional law
the compact between Puerto Rico and
Congress may be unilaterally altered by
the Congress. The compact is not a con-
tract in a commercial sense. It expresses a
method Congress chose to use in place of
direct legislation. Through Public Law
600 Congress delegated a part of its legis-
lative power to the people of Puerto Rico.
That delegation involved filling in the de-
tails of a framework created by Congress.
. « . Constitutionally, the most meaningful
view of the Puerto Rican Constitution is
that it is a statute of the Congress which
involves a partial and non-permanent ab-
dication of Congress' territorial power. . .
There appears to be neither evidence of
intent nor a Constitutional basis for argu-
ing the permanence or the bilateral char-
acter of the compact.” **

A careful scrutiny of the hearings, re-

(Continued on page five)
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Mainland Ties Are Key to Expanding Island Economy

To place the exisung political relation-
ship between Puerto Rico and the United
States in a broader and more meaningful
perspective it 15 appropriate to examine
briefly the economic and social changes
on the island. For if the welfare of the
populace is the test of a political system,
then it is in this context that our evaluaton
of Puerto Rican development should be
viewed,

During the period of Spanish rule and
for the first forty vears of United States
sovereignty, Puerto Rico was in the throes
of the vicious circle of poverty. Present
were all the characteristics of a subsis-
tence  economy—chronic unemployment
and underemployment, a high death rate,
disease, malnutrition, illiteracy and mis-
erable housing.

Adding to this distressing situation is
a niggardly natural endowment. About
two-thirds the size of Connecticut, the
island is without coal, iron, oil and other
raw materials necessary for industry. The
fact that less than half the land area is
arable has severely limited the productiv-
ity of agriculture in an economy heavily
dependent on that industry. Sugar was
the life blood of the economy, and Puerto
Ricans ate or went hungry in proportion
to the ups and downs ot that crop.

With such a sick and stagnant economy,
living conditions were further depressed
by a rapid population growth. Population
density erupted from 280 per square mile
in 1900 to 653 by 1954—one of the highest
densities in the world. The tiny island
teems with over two and a quarter mil-
lion people, a figure given fuller signifi-
cance when related to the low productiv-
ity of the economy. A similar density in
the United States would equal three-
fourths of the world's population.

Pivotal Year

The year 1940 marked the turning point
in Puerto Rico's economic fortunes. An
active program of economic development
was started under the leadership of the
present Governor Munoz Marin and his
Popular Democratic Party. Since that
time marked improvements have occurred
in practically every socio-economic field.
The Government's program of health edu-
cation and the application of modern
sanitation methods were instrumental in
producing a decline in the death rate from
184 per thousand in 1940 to 7.7 per thou-
sand (lower than the United States) in
1954, At the same time, life expectancy
rose from 46 years to 61 years.

Enrollment in improved and expanded
educational institutions increased from
less than 300,000 in 1940 to almost 600,000
in 1954. During the same period insular
Government expenditure for education
rose from $7 million to $38 million annu-
ally and today constitutes about one-third
of the total budget.

Much progress has been made in hous-
ing through large-scale slum clearance
and some of the largest public housing
projects in the world. Electric power fa-
cilities have been greatly enlarged with

production rising from 174 million kilo-
watt hours in 1940 to 735 million in 1952.
Transportation, communications, water
supply and sewerage have also been con-
tinually expanded and improved.

Broad Government Approach

The insular Government's attitude to-
ward economic development reflects a re-
markable breadth and foresight unhamp-
ered by a rigid economic ‘ideclogy. This
approach has enabled the fashioning of
programs to meet the challenges and
needs posed with a maximum of ration-
ality and flexibility.

Implicit in government policy 15 a sen-
sitive awareness of the meaning of “rotal
welfare.™ It is realized that while eco-
nomic welfare constitutes an important
index of total welfare, the concepts are
by no means synonymous. Consequently,
insular officials, as well as many citizens,
are acutely aware of the social repercus-
sions of economic development and the
manner in which material changes are
modifying, destroying or creating values
and patterns of living. Summed up, rhere
is the feeling that material gain often
entails a loss in the realm of the intangible
which comprises so much of the total
happiness of a society.

The dilemma is a very serious one
though it is dificult for Americans to
appreciate, not having experienced such
a severe jolt from the old to the new. The
dilemma has also been exaggerated and
over gencralized. Nostalgic expression for
the past is often the swan song of the
old elite and their articulators who mourn
for the days when hierarchy was virtually
frozen.

For if one specifically analyzes many
of the values now giving way, there
would probably appear among them the
autocratic and repressive traditions of a
Hispanic society.

It may be suggested that much of the
frustration which psychologists find pre-
valent among the populace is more a re-
Hection of not having adjusted to new
conditions rather than a longing for the
receding past. As an optimum, cultural
traits should be evaluated in relation to
their contribution to the development of
individual and collective potential rather
than be rejected or accepted on the crite-
rion of their being “Spanish” or “Ameri-
can.” Such an approach, however, is easier
to talk about than to follow and therein
reigns the problem of cultural adjustment.

The question remains crucial not in
the sense of two calcihed alternatives but
rather as a challenge of developing reme-
dies to cushion the inevitable shock of
rapid social transition.

Welfare Orientation

The second characteristic which can be
drawn from insular economic programs
is 2 recognition of the distinction between
mere economic growth and economic pro-
gress. To insular officials, economic pro-
gress implies not only an increase in
productivity and aggregate income but
also an economic system that promotes a

(Continued from page four)
ports and debates which formed the raw
materials for his study compel agreement
with these findings.
Wrong Approach

Had Congress intended to grant a per-
petual abdication of its power under Art.
IV, § 3, it is difficult to justify the method
chosen to artain this objective since one
Congress cannot bind a future Congress in
matters of domestic exercise of power,
There are only two Constitutionally sound
approaches to a perpetual abdication—the
granting of independence to Puerto Rico
followed by a bi-national treaty or by
Constitutional amendment.

The tests of intent or Constitutional
validity are not the only perspectives for
viewing the allocation of power between
the United States and Puerto Rico. The
legal right to exert such power is to be dis-
tinguished from the probability of its ex-
ercise. Two pertinent questions arise in
this context: (1) what the actwal alloca-
tion is, and (2) what impact Constitu-
tional status has on this actual division of
power?

Public Law 600 as the most current man-
ifestation of the steady increase in local
self-government, did have some important
practical consequences. Puerto Ricans now
possess a constitution of their own creation
and are governed by locally appointed or
elected officials responsible to the people.

Some additional local authority was as
sumed when Congress repealed numerous
sections of the old Organic Act.

Despite some limitations contradictory
to self-government left in the Federal Re-
lations Act, the insular government has
authority over local affairs roughly com-
parable to a state of the Union.

Policy Factors

The sound ethical, economic, military
and diplomatic considerations which form-
ed the basis for past Congressional restraint
are even more pertinent today. How na-
tions view our treatment of dependent
areas obviously has attained great im-
portance in terms of cold war psychology.
Puerto Rico annually purchases about a
half billion dollars in goods from the
mainland and thus contributes in some
measure to a high level of employment in
this country. The island, an important
military base, contributes its share of man-
power for our armed forces.

Furthermore, recent economic advances
in Puerto Rico are being heralded as vi-
brant examples of progress in an under-

{ developed area which faces problems simi-

lar to those afflicting over half the world.

This is in contrast to previous periods
when all that was attempted was to ensure
that the Puerto Rican situation would not
smudge us with imperialistic accusations.

These factors taken together show that

Puerto Rico is serving our policy objec-

more suitable and stable distribution of
this production. The assignment then be-
comes one of striking a balance berween
social welfare and encouragement of eco-
nomic investment.

With this conception of its responsibili-
ties, the government has developed its
program from a comprehensive back-

Luis Munoxz Marin

ground of expert knowledge and practical
research. Administration organization has
succeeded measurably in transforming ad-
ministrative theory into practice best ex-
pressed in the oft-repeated phrase—
“things get done in Puerto Rico.” The
highly centralized nature of the govern-
ment, enhanced by severe party discipline
and a strong, prestigious Governor, has
made efficiency the rule and quick im-
plementation of programs the norm,
though at the expense of not encouraging
local initative,

The quality, enthusiasm and prestige of
the emergent administrative corps is high
and draws the best talent of university
gfﬂdllﬂtﬂ.’i. Mﬂﬂt gﬂ\"f'rnmfﬂt “-'Ell'I{Cl'E £X-
hibit the characteristics of the ideal public
servant: competence, incorruptibility and
a readiness to embrace innovation with
a real passion for perfection.

Planning has been the signpost of in-
sular acuvity. Planning, but not control,
for the government has functioned as the
economic midwife to the birth of new in-
dustry rather than as the chief owner or
financier. The Government, clearly com-
mitted to guided change, does not wait
for the compulsive force of urgency but
actively seeks out the ills of pervasive
poverty.

The Problem in Outline

The economic development program of
the Commonwealth is based on a recog-
nition of the following simple facts.
Agriculture, while deserving of more
attention than it has received, can offer
productive and remunerative work for
only a small portion of the labor force.
Expansion of the agrarian population has
necessitated the cultivation of submarginal
land. To reduce this mass disguised rural
unemployment, industrialization is need-

ed. The shift of labor from agrarian to
industrial pursuits will in turn pave the
way for a more efficient agricultural in-
dustry with a higher per capita output

Such objectives required the energetic
hand of the government. Insular entre-
preneurship was inactive; the wealthy pre-
ferred to invest in land or in the United
States. Production had to rise quickly so

'|as not to be outpaced by population
| growth. Sweatshop industrialization was

to be avoided. For a poorly endowed econ-

© |omy to cover centuries in years, waiting

upon local initiative would have meant
indulgence in a disastrous luxury.
Tax Exemption Spearheads Drive

The challenge was assessed and met by
a program colorfully called "Operation
Bootstrap,” designed to promote and aid
industry, Toward this end the Govern-
ment has offered various inducements to
stimulate expanding mainland industries
to locate on the island. These incentives
have included tax exemption, industrial
services, provision of factory buildings,
vocational training and other forms of
assistance. Runaway industry is strongly
discouraged and does not qualify for tax-
exemption. Puerto Rico wants only to
receive its share of the nation’s industrial
growth.

Results have been impressive and en-
couraging. Since 1947, some 450 plants
have been established. They have diversi-
fied the islands economy and have cre-
ated direct and indirect employment for
about 70,000 workers who provide support
for 250,000 persons or 1196 of the popula-
tion.

A significant trend recently has been
the arrival of heavily capitalized and more
stable industries possessing a potential for
lasting benefit to the island. This shift
should allow the government to be more
selective in its industrial promotion there-
by reducing the number of “fly-by-nights”
bent on a quick ten year tax-exempt kill-
ing.

Success Breeds More Success

Another promising prospect is the mul-
tiplier effect of the program. As new
firms become firmly established, there
is greater attraction for additional invest-
ment stemming from a greater confidence
among mainland entrepreneurs in the in-
dustrial possibilities of the island. In addi-
tion, some industries have been attracting
satellite or ancillary plants. In general the

investment climate in Puerto Rico from
the viewpoint of profit, abundant labor
and official assistance and incentives is
excellent.

Aided by a recent drop in the birth
rate plus a large migration rate to the
mainland, the population has remained
fairly constant, thus preventing dissipation
of economic gains.

All major groups of the community
have shared in these advances although
some critics believe that the government
has been forced to compromise somewhat
its welfare program and labor’s share of
insular income in order to maintain in-

ducements for mainland industry.

However, per capita net income has
increased from $122 in 1940 o $480 in
1955 with an B0% rise in purchasing
power. This level is higher than most
Latin American countries but is only half
of the per capita income of Mississippi—
the poorest state in the Union. Another
impressive indicator is the fve-fold in-
cease since 1940 in the two-way trade
between the mainland and Puerto Rico.

Sobering Facts

Much of the groundwerk has been laid.
But optimism about the future should be
tempered by a realistic consideration of
the obstacles. A singularly important fact
is that long neglected agriculture still
contributes nearly as much to the insular
income as does manufacturing. Evidences
of poverty in urban slums and rural areas
are all too prevalent,

The distribution of income points to a
society largely polarized into opposite ex-
tremes. The average family income in
1950 was $958 but 709% of the families
had an income of less than $1000 and 469
received less than $500. Only 2% of the
families had an income of over $5000.

As of mid-1956 there were over 80,000
unemployed out of a labor force of 650,
(00 with many more workers underem-
ployed. The pressure of people thus far
alleviated by migration requires the
treatment of an organized and adequately
hnanced birth control program.

A high propensity to consume and con-
versely a disinclination to invest in prod-
uctive enterprises is widespread. Recent-
ly, however, the government has incerased
import duties en luxury items in an effort
to divert some local capital from con-
sumption to investment.

Finally the continued success of indus-
trial development is extremely dependent
on a properous mainland economy from
which flows the capital and entrepreneur-
ship and to which migrate thousands of
Puerto Ricans.

Spirit Supreme

The insular Government, which is usu-
ally more aware that its critics of de-
ficiencies in its policies, is alert to these
obstacles. The magnitude of the task be-
fore the Puerto Rican people underlines
the importance of a continued close re-
lationship with the United States. Puerto
Rico compensates for its lack of natural
assets by the quality of its political leader-
ship, the energy of its people and the
crucial economic ties to the mainland.
The Puerto Rican operation is rapidly be-
coming a laboratory for thousands of
foreign observers and students from un-
derdeveloped countries, to inspect and
learn how a democracy can work and
work fast to transform a once poverty-
stricken land to one of promise and per-
formance.

Most important, what is the dynamic
key to progress—the will to develop—is
possessed by the commonwealth com-
munity. Hope has conclusively and ram-
pantly replaced despair.

tives, our national ideals and our strategic
and economic interests too well to render
likely any interference in local affairs.
Capricious, regressive action by Congress
would undoubtedly jeopardize these
national interests and produce a violent re-
action in Puerto Rico, probably taking the
form of a petition for complete inde-
pendence,

In summary, within the inner limits on
local authority the insular government has
real leeway. The social and economic
legislation of the past two decades could
not all have met with Congressional ap-
proval as national legislation, yet there has
been no interference from Congress.

Twilight Zone

At the frontiers of local authority, how-
ever, somewhat less than speculative
grounds for federal involvement are the
insular epactments or constitutional
amendments which, although adaptable to
local conditions and philosophy, may not
be treated favorably by a conservative Con-
gress.

The division of power between federal
and insular governments is likely to breed
conflict; for example, whether the Mann
Act applies internally to Puerto Rico or
the co-existence of local labor regulations
with certain provisions of the Taft-Hartley
Act. Neither the courts nor Congress has
answered the question whether acts of
Congress have ceased to have greater ap-

plication to Puerte Rico than to the states
of the Union because of Public Law 600.2°

Puerto Ricans are not rendered any more
secure by their lack of voting representa-
tion in the enactment of federal laws appli-
cable to the island. The federal sugar
quota, one example of discriminatory
treatment of Puerto Rico, is a serious
enough economic matter to be a principal
argument for statehood proponents.*” Fed-
eral policies can seriously hinder as well
as aid or neutralize insular policies, es-
pecially in the economic sphere.

Referring to this situation, Professor
Carl Friedrich writes: “Such limitations
constitute . . . a very serious infraction of
the principles of ‘government by consent’
unless the idea of ‘generic consent’ is ex-
tended to include all past and future
legislation of Congress. This kind of
‘generic consent’ . . . is usually considered
by students of constitutional law as pre-
cisely the opposite of ‘government by con-
sent.'” (my tr.) *®

Second Phase of Development

It is not surprising, therefore, that the
Commonwealth government (as well as
opposing parties) is dissatished with the
present status and envisions a second
phase of the Commonwealth’s develop-
ment. This discontent is reflected in recent
messages of the Governor to the Legisla-
ture.®

Representing the dominant PPD, the

Governor interprets the Commonwealth
status as constituting a change in the basis
of the federal-insular relationship which is
no longer the product of unilateral deci-
sion but of common consent. Beliey-
ing the best way to achieve the per-
manence of a political status is to avoid
making it immutable, he favors an evalua-
tion of the zerms of the relationship which

would consist of a revision of the Federal
Relations Act.

Only Essential Functions

In an address at the University of Kansas
City in April, 1955, Governor Munoz de-
fined his position this way: “All that re-
stricts the authority of Puerte Rico in
Puerto Rico without any appreciable
advantage to the Union and without being
essential to the principle of association
through commeon citizenship, should be in
SOME Proper manner at some proper time
removed from the compact.”

Those functions deemed essential to
permanent association on the basis of com-
mon citizenship are a common market,
quota arrangements, wage standards, de-
fense, currency, the formulation of foreign
political affairs and treaties, a common
postal system, and tariff and immigration
policy (the latter two with some excep-
tions).

Referring to the lack of participation by
Puerto Rico in enacting federal legislation

(Continued on page six)

-

i
3
o -

8.

B

g
4
4

ta




PAGE SIX

HARVARD LAW RECORD

THURSDAY, DECEMBER 13, 1956
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affecting the island, he envisages the en-
largement of the exercise of “specific con-
sent” to supplant the present “generic
consent” implied in the referendum
approving Public Law 600. Thus “Puer-
to Rieco would not influence legisla-
tion to be applied to the citizens of
all the states, but its duly elected repre-
sentatives would locally participate effec-
tively in all [federal] legislation that their
constituents must comply with . . . Since
participation in the making of all appli-
cable laws is a principle that cannot be
ignored, it seems that the secking of an
appropriate formula clearly belongs on the
agenda of the future.”

The Governor favors a listing of each
federal function essential to association by
ad hoc drafting of the Federal Relations
Act, The remaining federal functions and
legislation not essential to association
would be extended to Puerto Rico at the
Commonwealth’s request or with its own
specific consent in each instance. Such a
law, in his view, should contain an explicit
acknowledgement that the compact can be
changed only by mutual consent, a recog-
nition of the island’s right to freedom from
interference in the management of its in-
ternal affairs as well as a recognition of
Puerto Rico's right to amend the Consti-
tution unilaterally. The political mechan-
ism by which insular consent is to be ex-
pressed presents formidable problems and
has not yet been clearly conceptualized.

Unlike the irrevocable nature of state-
hood or independence, the Common-
wealth concept is a dynamic status
capable of growth to adapt to present and
future realities. It can lead to independ-
ence or statchood, though the PPD clearly
desires none of these alternatives mainly
because (and this is frankly admitted)
commonwealth status holds more potential
for freedom than statchood, and more
meaningful freedom than independence
with its economic liabilities.

Some of the changes advocated are of an
external nature. For example the insular
government wishes to establish procedures
whereby it could share in the negotiaton
of commercial treaties affecting the island
when such treaties, designed to serve
mainland conditions, would work hard-
ships in their application to the island.
This would allow Puerto Rico to depart
from those regulations in certain specific
areas and work out her own tariff arrange-
ments without jeopardizing mainland in-
terests.

Justification for Change

The rationale underlying this develop-
ment was well stated by the Governor
when he wrote “. . . that where important
cultural differences exist, such as language
and historical background, the smaller unit
should not participate in the government
of the larger one, nor the latter wish its
laws to rule in the former unless agreeable
locally in each case, or contained in the
hasic instrument of Association as essential
to its nature. Thus there would be not
only ‘no taxation without representation’
(as now), but also no legislation without
representation—and  without disturbing
the composition of Congress. Taxation,
after all, is not the only thing in the
world that may require representation for
legiimacy.”*"

What the PPD-controlled insular gov-
ernment means is that it does not wish a
portion of the legislative philosophy of
Congress, operating and reacting to a dif-
ferent historical and socio-economic base,
to apply indiscriminately to Puerto Rico.
The economic problems of the Common-
wealth demand more drastic legislation
in type and scope than those of the main-
land. Democratic systems must react dif-
ferently to dissimilar situations within
their jurisdictions.

Implicit in their position is a strong
awareness of traditional Congressional de-
lay, indifference and absorption in prob-
lems of greater moment. An additional
spur are developments among British
and Dutch possessions in the Caribbean
who are on the verge of achieving broad
autonomous powers. Finally the desire to
attain the second phase of Commonwealth
development reflects a submerged uneasi-
ness as to the meaning of Public Law 600
despite official proclamations to the con-
trary.

The political changes suggested by the
PPDD may appear to constitute a status
which receives all the advantages of the
federal-insular relationship without a com-
mensurate sharing of the responsibilities,
a more enviable position than any of the
48 states, But comparing Puerto Rico with
the states is not quite accurate if we re-

cognize the totally unique and unprece-
dented political structure envisioned. It is a
challenge to the most traditional and hal-
lowed tenets of Constitutional law. To
achieve an equitable balance, insular offi-
cials consider that should these proposals
materialize, Puerto Rico will contribute a
fixed sum to the Federal Treasury propor-
tionate to the growth of insular income.

Division Remains
On Status Issue

As shown by the voting support of the
other two major parties—the Independence
Party and the Statehood Party—a substan-
tial minority of the population is dissatis-
fied with any form of the Commonwealth
status. (In the recent elections, the PPD
polled roughly 440,000 votes to 170,000 for
the Statehood Party and 91,000 for the In-
dependence Party, a result similar to the
1952 elections as far as the PPD’s absolute
majority is concerned). Even within the
PPD there is strong independent senti-
ment held in bounds only by the over-
powering leadership of Governor Munoz.

It is not accurate to say that all those
voting for the PPD are in favor of the
present status. Many Puerto Ricans, espe-
cially in the rural areas vote for the man
rather than the platform. Munoz Marin's
personal pull and influence over the peo-
ple borders on charisma.,

In view of this substantial division of
opinion, it is worth examining the alter-
native political solutions of independence
and statehood.

Independence

Congress has repeatedly expressed its
willingness to grant independence if the
people of Puerto Rico should so desire.®
Largely insensitive to the possibilities for
new forms of political association, Ameri-
cans tend to regard independence as the
only free alternative to a semi-colonial
status. There is also the belief in some
quarters that independence would prove
to world opinion the anti-colonial policy
of the United States.

Congressmen who dislike the flow of
Puerto Ricans to the mainland and deplore
federal expenditures on the island can be
counted on to support independence if the
occasion should arise. In this circle also
are labor leaders from depressed areas, who
fear runaway industry, and domestic sugar
producers competing with Puerto Rican
sugar. Finally, the terroristic activities of
the tiny Nationalist Party have had a dis-
proportionately large adverse impact on
public opinion.

In Puerto Rico, the Independence Party
maintains that tes of an economic and
cooperative nature can be continued for a
while with the United States as in the
case of the Philippines. Their main argu-
ment, however, is not of a material char-
acter. Rather they place the free preserva-
tion of their culture and the establishment
of their national political identity higher
in the hierarchy of values than economic
considerations,

Their critics stress the hollowness of a
freedom to be poverty-stricken, the un-
reality of independence for any small na-
tion, especially in the Caribbean, the fact
that Hispanic culture can be preserved
without going to the extreme of indepen-
dence and finally that the majority of the
people do not wish it

In contrast to the 1952 election results,
the Independence Party’s electoral support
was nearly halved to 91,000 in 1956 or less
than one-seventh of the total votes cast.

Statehood
Statehood for Puerto Rico faces a stron
obstacle in Congress and pmbahly

among important segments of the public.
Judging by the resurgent opposition to
Alaskan and Hawaiian statehood by some
important Congressional leaders despite
the implied promise of statehood to in-
corporated territories, Puerto Rico, with
its greater cultural distinctiveness, pos-
sesses in more extreme form many of the
conditions hindering Alaska and Hawaii
in their quest. From the mainland view-
point, the chances for Puerto Rican state-
hood are remote.

The Statehood Party bases its arguments
on political and economic grounds. State-
hood, they maintain, is the only way
to give permanence to that association
with the United States which the people
want and which is necessary for the island’s
welfare. Most important, it will provide
a voice in Congress.

Although appreciating the transitory dis-
advantages in statehood, the economic ob-
jections to that status are denied. It is
believed that while statehood would entail
the payment of federal income and excise

taxes, this loss would be more than offset

by larger social security benefits, grants-
in-aid and the end of sugar quotas.

They are, furthermore, fearful of a
change in Cengressional attitude once
Puerto Rico reaches an economic level
comparable with the mainland without
sharing in the fAnancial burdens of the
nation. Interpreting Public Law 600 as not
changing basically their territorial status,
they are uneasy at what seems to them to
be a nebulous status,

A thorough analysis of the economic
implications of statehood has yet to be

undertaken.** Any conclusions in such a

study would be limited by their depend-
ence on the assumed passage of legislation
and on variables incapable of precise
measurement such as the effect on the
How of mainland capital. It is reasonable
to conclude, however, that with each pass-
ing year of economic growth the economic
case for statchood will become stronger.

Even now the arguments have much to be
said for them.

Criticism of Governor

Opponents accuse the Governor and the
PPD of continually misrepresenting the
meaning of the Commonwealth status,
They charge that he deliberately and con-
tinuously confuses the moral and legal
commitments of Congress and has suc-
ceeded in giving Puerto Ricans a distorted
and untrue picture of what Public Law
600 achieved.

Indeed, the ambiguous and evasive na-
ture of the testimony of the Governor and
his associates before the Congressional
committees has considerable significance.
Why did he not make clear in his testi-
mony what he desired and expected Public

Law 600 to produce, namely, an irrevocable
abdication of plenary power and the end
of unilateral Congressional action with re-
spect to insular affairs? This was his po-
sition both before and after passage of the
legislation.

There are at least two possible explana-
tions of this behavior. First the Governor
could have felt that candid testimony
would have appeared too radical to the
Congressmen and would thereby have
endangered the entire legislation. If
such a position was to be taken it
was best that the statements come di-
rectly from the committee members
themselves. This apprehension of up-
setting the apple cart still prevails and will
probably delay for some time the intro-
duction of the “second phase™ of
Commonwealth development discussed
previously. The Governor implied this
postponement in a post-election speech last
month.

There are numerous instances in Eng-
lish constitutional history where changes
have come about through custom and
usage rather than by enactment. Rather
than hazard a legislative redefinition and
clarification of the Commonwealth rela-
tionship presently, the Governor probably
feels that the Act and its history contain
sufficiently vague, confusing and sympa-
thetic statements which, together with the
passage of time and a promising judicial
interpretation of some issues, might come
to constitute a fait accompli like statehood
or independence,

It may be contended that since there
are instances which amount to a fast
accompli pursuant to legislation, the “com-

pact” with the people of Puerto Rico may
be just that. The argument runs that Con-
gress could mot repeal the grant of inde-
pendence to the Phillipines, nor an act
admitting a Territory to statehood. See
Coyle v. Smith, 221 US. 559 (1911). And
likewise a subsequent Congress could not
recall a grant of private title to public lands
under the homestead laws. Reichert v.
Felps, 6 Wall. 160 (1867).

These analogies are not quite in point.
The grant of independence concerns for-
eign affairs rather than an exercise of
domestic power. Second, once a Territory
has entered the Union as a State, it has
achieved a permanent status—an attribute
not possessed by the Commonwealth of
Puerto Rico. Third, the Reichert case in-
volves a property right protected by the
Fifth Amendment. The “compact” is
scarcely a property right.

In addition, when Congress grants in-
dependence or statchood, there is no am-
biguity as to what comprises the Act or
its aftermath. In regard to Puerto Rico, it
is difficult to ascertain just what is the fas
accompli in decree or in fact since the
scope of self-government was not radically
enlarged by Public Law 600 and its se-
quels.

In terms of political reality, however, the
Commonwealth status may well be a fair
accompli, for should there be serious Con-
gressional interference, Puerto Rico could
take its independence.

Decisions Affect Fringe Issues

The courts which have had occasion
since 1952 to adjudicate disputes touching
indirectly on the effect of the Common-

(Continued on page seven)
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wealth status have not clarified the issue
much.

In Mora v. Mepias, 206 F2d 377 (1st
Cir. 1953), the question presented was
whether Puerto Rico was to be considered
a ‘state’ within a starure (28 US.C, § 2281)
requiring the convening of a three judge
court whenever a suit is brought to re-
strain the “enforcement, operation, or ex-
ecution of any State statute. . . . upon
the ground of the unconstitutionality of
such statute.”

In affirming the lower court’s denial of
preliminary relief, Magruder, C. ]., con-
cluded that while § 2281 would not have
applied to Puerto Rico prior to the adop-
tion of its Constitution in conformity with
Stain-Back v. Mo Hock Ke Lok Po, 336
U.S. 368 (1949), the Commonwealth of
Puerto Rico now might well be consid-
ered a state for purposes of this section.

In admitted dictum, Judge Snyder in
Consentino v. [nternational Longshore-
man's Association, 126 F. Supp. 420, 422
(D.P.R. 1954) said that Puerto Rico is no
longer a Territory as that term is used in
the Constitution and cases and if Congress
proposes in the future to make a statute
applicable to Puerto Rico it would have
to make it so, other than by use of the
term ‘Territory’.”

The Supreme Court of Puerto Rico in
People v. Figueroa, —PRR.— (Nov. 4,
1954) held that “our Constitution is a local
constitution and not a federal statute” and
that the meaning of the Constitution of
the Commonwealth of Puerto Rico is fix-
ed by this court.

In Rosello Hnos., Inc. v. Figueroa, 233

F.id 248 (1st Cir. 1955), Magruder, C. J.,
held that the construction placed on a local
law of Puerto Rico (Sec. 12-A of the Rea-
sonable Rents Act) by the Supreme Court
of Puerto Rico is binding upon the court
of appeals in the absence of patent error.
This was merely a recognition of the cri-
terion of appellate review over Puerto Ri-
can courts laid dewn by the United States
Supreme Court in Bonet v, Texas Co., 308
ULS. 463, 471 (1940).

The Puerto Rican Labor Relations
Board in determining its own jurisdiction
concluded that “, . . The application of the
Tafe-Hartley Act to purely internal or lo-
cal matters in our Commonwealth is in
open conflict with the full measure of self-
government recognized for Puerto Rico
by virtue of its new status” and that there-
fore the Taft-Hartley Act “is no longer
applicable in our jurisdiction at the local
level.” In the Matter of: Hilton Hotels
International, Inc. and Union de Traba-
jadores de la Industria Gastronomica y
Ramas Anexas de Puerto Rico, mimeo.
Eng. tr. pp. 24-25, (MNov. 9, 1955).

Against the Tide

The one opinion which is contrary to
the trend of judicial interpretation sum-
marized above was put forth in Detres .
Lions Building Corporation, 234 F.2d 596
(7th Cir. 1956). Reversing the lower

(Continued on page eight)
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court’s decision (136 F. Supp. 699) that it
did not have jurisdiction in a diversity suit
hetween citizens of Puerto Rico and cit-
izens of Illincis on the grounds that the
new Commonwealth status  excluded
Puerto Rico from the term “territory” in
Section 1332 (b) of the Judicial Code (28
US.CA. §1332), providing for diversity
jurisdiction, the Court held that Puerto
Rico, both before and after adoption of its
Constitution, was a Territory of the Unit-
ed States within the meaning of the diver-
sity section of the Federal Code of Civil
Procedure.

Limited Importance of Cases

The local cases reflect an almost over-
whelming judicial sympathy with the in-
sular government's interpretation of their
status as being irrevocable and bilateral.
Similar though less sanguine and direct
allusions are evident in the First Circuit
decisions. This is their chief significance
however. None of these cases was faced
squarely with the status issue which was
tangential to the main disputes in the
CASES,

Interpretation of the meaning of “Com-
monwealth” in the context of various
statutes as being different from “Terri-
tory” is only the latest addition to a long
series of cases construing the semantic sig-
nificance of “Territory” as a state for cer-
tain purposes. See, e.g., Texas v. White,
7 Wall. 700, 721 (1868) and Andres v. U.S,,
333 U.S. 740, 745 (1948).

The specific points decided have a bear-
ing on the meaning of the status but are
by no means determinative either from
the viewpoint of authority or the actual
holding of each case.

But federal and local decisions in Puerto
Rico have dwelt far and deep in the area
of dicta. The excursions of these opinions
are quickly taken up and quoted in future
cases and political speeches but without
the reservation that these statements are
technically of little legal significance.
Dicta is indiscriminately (often deliber-
ately) confused with holding to give the
appearance that the courts are a legitimate
bastion of the official PPD interpretation.

The interpretation given to Congress-
ional intent in these Jocal federal and in-
sular decisions is open to serious question-
ing. There is evidence of a great deal of
straining, an almost incredibly slanted se-
lection of evidence from legislative, execu-
tive and other sources to fit prccum:tivf:d
notions.  Opposing evidence is shrugged
off or not even considered. And most im-
portant, there is little care that the rele-
vance, competence and probative value of
the evidence be weighed.

The judicial aftermath of Public Law
600 would afford a fine case study of the

LS
impact on the judicial process when legal
reality clashes with political reality and
the all pervading (insular) government
position.

There are those in Puerto Rico who
hope that the United States Supreme
Court will give sanction to the insular in-
terpretation. Comparing the Court’s re-
councilation of practical politics with the
fundamental postulates of American con-
stitutionalism and democracy in the In-
sular cases of 1901, Dean Munoz Amato
opines that similarly adaptive judicial
conclusions may be reached in the present
situation,®

Will U. §. Supreme Court Decide?

Any decision affecting the Common-
wealth status by the Supreme Court
would depend, of course, on the nature of
the case at bar. The following are pos-
sibilities:

(1) The issue whether a federal law
should apply with greater scope to Puerto
Rico than to a state is unlikely to reach
the Supreme Court. Recent Congression-
al actions which specifically refer to the
Commonwealth of Puerto Rico in certain
statutes so as to obviate semantic disputes
as in the Detres case, supra, impi}r that
Puerto Rico will be treated as a state for
this purpose. The one outstanding extant
exception is the sugar quota.

(2) A case could arise should Puerto
Rico legislate concerning a matter within
the scope of federal authority, But such
action is highly unlikely without the per-
mission of Congress for the insular gov-
ernment would be unwilling to subject
the present status to such a risk.

(3) If the Supreme Court should hold,
for example, that the NLRB has no au-
thority to refuse jurisdiction on policy
grounds, local retail business would be
affected in Puerto Rico. This might give
rise to ordinary conflict situations between
federal and commonwealth jurisdiction.
Such cases, however, need not decide the
status issue.

In conclusion, a test case is not likely to
arise beyond such peripheral issues as in
the Mora case (supra). The drastic possi-
bility of Congress repealing Public Law
600 would only constitute the superseding
of a previous statute by subsequent legis-
lation. Such action would not present a
case or controversy for the Supreme Court
even assuming there would be a plaintift
having the right or standing to sue. It is
doubtful that the Supreme Court would
break new ground and directly defy Con-
gress.

The territorial clause of Art. IV, § 3 in-
volves the domestic exercise of power like
the commerce power. Within Constitu-
tional limitations both can be expanded or
contracted at the will of Congress. Histor-
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ically, certain exercises of Congressional
power have never been contracted, such as
the power granted to the ICC or social se-

curity provisions. But in terms of legal
power, Congress could repeal both
statutes. The same holds true for the

Puerto Rican Federal Relations Act (as-
suming no basic civil liberties are violat-
ed), though the likelihood that this will
occur is very slight. The insular govern-
ment and its sympathizers are simply con-
fusing legal capacity and power with po-
litical morality and what is perhaps more
relevant, political predictability.

Strain of Present Status

The history of the insular government’s
attitudes since 1952 indicates its policy to
develop, by custom and usage, a political
system from one resting precariously on a
legal void into a constitutional faiz ac-
compli. To them this approach seems to
be their only practical choice. Their un-
easiness about an indulgence in a neces-
sary “bluff” is only a repercussion of
Congressional incompetence and/or con-
servatism in not making clear the mean-
ing of Public Law 600. It is small wonder
that insular officials wish to take some of
their destiny outside the ambit of an indif-
ferent and other-directed Congress.

The tension likely to develop between
constitutional and political reality in ad-
dition to insular concern about their lack
of voting power in Congress will certain-
ly grow as Puerto Rico improves its social
and economic position. For while main-
tenance of the present relationship may be
justified because of the need to better the
island’s living conditions, it will appeal
less and less as living standards rise. That
such dissatisfaction already prevails has
been shown by the Governor's desire for
change within the present status.

Political realities resting on a weak le-
gal foundation could provide the seeds for
a disastrous disillusionment should Cong-
ress ever act unwisely or capriciously.
Also, under the present ambiguous status,
the insular government may well hesitate
before enacting certain legislation because
of the many unresolved issues.

It is to be hoped that Congress will cre-
ate a clearer arrangement that will square
legal form with political substance and al-
so provide for some form of representation
for Puerto Rico in that body. For once in
its Puerto Rican policy, Congress must
take the initnative of sponsoring legisla-
tion rather than leave the task to the real-
istically reluctant insular government.
Only then will the Puerto Rican people be
given that feeling of freedom that is so in-
timately associated with the basic impulses

of man. END
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