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PRICE TEN CENTS

NUERNBERG
ANALY ZED
IN REVIEW

Procedural Aspects
Of 1Trial Examined

In Currvent Issue

Scheduled to appear shortly, the July
issue of The Law Review presents as
its leading article, “The Nuernberg Ver-
dict,” by four former members of Jus-
tice Jackson’s staff. This issue is the
first to be published under the direction
of the newly-elected board of officers
headed by President Albert M. Sacks.

Harold Leventhal, LIL.B. Columbia,
1936; Sam Harris, LL.B. Yale, 1936; John
M. Woolsey, Jr., LL.B. Yale 1941, and
Warren F. Farr, LL.B. Harvard, 1930,
Lecturer on Law here, all ex-members
of the “Staff of the U, S. Chief of Coun-
sel for Prosecution of Axis Criminality,”
gualify themselves by their experience
at Nuernberg for their thorough eritique
of the trial's accomplishments. In the
authors’ words, “It is the purpose of
this article to attempt an estimate of
the work of the tribunal on the more
important aspects of the case, in terms
of the trial and the judgment rendered.”

Most material on the Nuemberg trials
published so far has involved the ques-
tion of the legality of the whole pro-
gram. Through this article, however,
the Review I'.I]'.L'EEI]TH an entirely differ-
ent approach to the trials. Here the
aim is to appraise in some detail the
rules of law as used in the Tribunal’s
opinion as applied to the facts brought
ok duri_'lg the trials,

After discussing aspects of the trial
procedure, the article proceeds to ex-
amine each of the four counts of the
indictment; conspiracy to wage aggres-
give war, crimes against the peace, war
crimes, and crimes against humanity,
With each count, the article analyzes
the Tribunal’s verdict, contrasting the
factors leading to conviction of some

{Continued on page three)

By Jack Browstow, 3L '

without exploiting it commercially, and
still retain the right
to bring an in-
fringement suit to
I'EL'EI'I anymme else
from using it? Up
until two years
ago, the answer
would have been
an emphatic “yes,”
backed by over-
whelming citation.
However, in two
recent cases the
Supreme Court has made a significant
L'Iliﬂigt' in position, “ﬁrfllrrn':f-Ei.rij}frf Co.
v. U.S., 322 US. 388 65 Sup. Ct. 373
(1945), elarified in 324 U.S. 570, 65 Sup.
Ct. 815 (1945); and U.S. v. National
Lend Co., — —U.8. — — 67 Sup. Ct. 1634
(decided June 23, 1947 ). On a finding in
part by the District Court in each case
that an accumulation of unused patents
for the purpose of (lrll:rriug competition
had violated the Sherman Act, the Su-
preme Court upheld decrees which re-
quired the defendants to license their
patents at a reasonable royalty to any
applicant, A minority of the court in
each case felt that the patents should

" NEWS BRIEFS

Although a bill to increase subsistence
allotments for ex-servicemen was passed I|
by the Senate, the House, through in-
action, has prevented this measure from
becoming law at the session of Congress
recently adjourned.  Since it is impos-
sible that this matter will be recon-
sidlered if Congress is reconvened before
next year, relief cannot be expected be-
fore next year,

BRONSTON

No action was taken on the Buckley
Bill which would ban the dissemination
through the mails of literature advo-
cating racial or religious discrimination.
This bill was erroneously referred to
as a measure to deny G.I. benefits to
Communists and Communist sympa-

thizers in a recent issue of the Recorp.

Alummi Records Office To Furnish
Up 1o Date Information On Grads

Would you like to locate some friend
of yours who graduated from the Law
School five years ago? Do you possess
information about recent developments
in the career of some former student?
If the answer to either of these questions
is “yes,” you should drop by the Alumni
Records Office, located in Langdell Hall
basement, rooms 12 and 13. This office,
organized within recent months, is set-
ting out to provide complete alumni
services of the type normally supplied
by undergraduate colleges, and for the
same general goal—benefit to Law School
men in the years following graduation.

Formerly known as the Student His-
tories Division, the office now has a
new name and will play an important
part in the overall task of helping gradu-
ates maintain beneficial contacts with
the Law School, other graduates, and
prospective employers. The office will
deal with the histories of all former
students, whether they graduated, dis-
continued voluntarily, or were IL'quli'StCEl
to depart. The eventual aim is to have
a complete folder for each student, cov-
ering not only his records while in school
but his subsequent career, including, in
the case of a graduate still living, his
most recent place of employment, his
cirrent address, and even the size of
his family! Both Miss Goodwin and
Miss MacCrellish, who are at work on
this vast project, admit that such com-
plete records are as vet the exception
rather than the rule, but point out, “Our
office is very new and practically un-
known to most of the students, who don't

| yet realize that we may be able to help
| them or that they can help us. In this

early stage the two-way aspect is very
important and it is hﬂpﬁd that students
and graduates will take the initiative in
supplying information to the office, con-
cerning themselves or others. For in-
stance, the office has a file of 18000
addresses of former students, but after
an early post-war mailing 3000 cards
were returned because of incorrect ad-
dresses. The office attempts to find the
correct addresses by sending follow-up
cards to home addresses, checking na-
tional lawyer directories, and fﬂﬂﬂw—r
ing any encouraging leads, but obviously
a great deal of work could be avoided
if graduates would keep the office in-
formed of changes of address.

The biggest job at present is getting
the mass of information concerning past
students organized for prompt and ef-
ficient reference, and this is hl.‘ing done |
in inverse chronological order. The job
is relatively easy for recent graduates,
all of whose records are contained in
individual folders. Further back, the
records are less systematic and informa-
tion must be gathered from wvarious
sources and combined in alumni folders,
one for each graduate. Eventually,
musty archives will be examined for
information concerning those early grad-
uates whose names are linked with the
early history of the school itself.

Already the office is finding itself called
upon to supply information for a va-
riety of purposes. Miss Kimball, who

Can the owner of a patent hold it |

| ment of an ll1]"|-".'ﬂl']~.i.‘([ I}[Ilt‘tll.

End of Right to Accumulate Unused

Patents Seen in Recent Decisions

be licensed royalty-free, but there was

that an anti-trust “::mni:rufsm':-.* licensing”
decree might effectively destroy. the

|[:at4:ntm:'ﬂ right to keep the patent out
| of circulation.

As anti-trust decisions, these cases do

| not answer the question as to an indi-

vidual's right to sue for the infringe-
How-
ever, the cases recognize that an ac-
cumulation of unworked patents merely
for their liHgation value is an abuse
of the patent grant, and it has been
previously held by the Supreme Court
that an abuse of the patent grant
can constitute a basis for dun}'ing the
patentee the right to bring an infringe-
ment suit. In Morton Salt Co. v. GG. §.
Hu;rpr'u;,:n'r Co., 314 U.5. 488, 62 Sul}.
Ct. 402 (1942) the patentee required
the licensee of a machine for filling cans
with salt tablets to use only a certain
brand of salt in the machine. The Su-
preme Court considered this an abuse
of the patent grant, and when the paten-
tee sought to bring an infringement suit
against a L'mnpf'ti:ng company, the suit
was dismissed because of the abuse by
the patentee. In the course of the
opinion, Mr. Chief Justice Stone said
that “the successful prosecution of an
infringement suit . . . is a powerful aid
to the maintenance of the attempted
monopoly . . . and is thus a contributing
tactor in thwarting the public policy
underlying the grant of the patent.” 314
US. 493. The question as to whether
the case involved a violation of the
anti-trust laws was specifically dismissed
as irrelevant; the patentee had misused
his patent right and its benefits were
(Contlnued on page four)

BOARD MAKES
NEW CHANGES

Training Film: And Case
Revision Progress Made

John J. Shea, 3L, announces progress
in all summer activities of the Board
of Student Advisers, Currently the
Board is engaged in handling the sum-
mer calendar for the courts of Ames
as well as revising Introduction to
Affr.nnrc.‘y and producing  a training
film.

The second round in the Ames cir-
cuit has been completed, and the Board
will present a prize to the Morgan Club,
second  term winners. At present
three clubs lead in the third term quali-
tying round with three victories and no
losses, They are the Blackstone, Kent-
Scott, and Pow Wow-Marshall Clubs.
Seven other clubs have only one loss
and two wins.

The script for the forty-five minute
movie introduction to legal research
and the use of the law library is ready
for production. There has been some
delay in arranging for photographic
work because the Harvard Film Service
has been undergoing a reorganization
and independent incorporation. How-
ever, Faculty Assistant Albert L. Gold-
man expects that the fall class may vet
have the benefit of this helpful orienta-
Hon film.

Introduction to Advocacy, the Board's
guide to work in the Ames Competition,
has been revised under the direction of
James W, Perkins, 3L, and the proof is
ready for correction.

In addition, a Board Committee
headed by Frank I. Davis, 3L, now a
member of the Law Review, has drafted
rules which it will follow in excusing
persons from the Ames competition dur-
ing the first year. To obtain an excuse,
the Board insists that the student submit
a petition in advance to the Chairman
of the Board. Generally there are three
bases for a release from the competition:
1, prolonged sickness; 2, death or serious
sickness in a student’s family; 3, birth

iContinued on page threa)

of a child to a student’s wife,

no dissent as to the general p]'ul}u'.-:itimll

MEBICAL POLICY IS
PErENDED BY DEPT.

LAWYERS GUILD

“What is Harvard doing to help
place law graduates? will be an-
swered by Mr, Toepfer in a talk be-
fore an open meeting of the Harvard
Lawyers Guild, August 8, at 3 p.m.,
in Langdell South.

N. ¥. BAR
All men interested in taking a re-
view course for the New York Bar

exam to be given October 28-20th
are asked to contact Martin Horwitz,
Com. 4674, or leave their names on
the bulletin board in Langdell South.
Arrangements are being made with
Practicing Law Institute for a course
to be given during vacation, Septem-
ber 15-25th, either in Boston or New
York.

Present Facilitzes
Are Best Possible
Says Dr. Contratto

In commenting on a recent editorial
tin the Recorp, Dr. Contratto, acting
‘head of the Hygiene Department, has
| stated that the present organization for
| caring for students’ medical needs is
most favorable from the student point
of view, He feels that for the present
fee of §15.00 per semester, the student
15 offered better protection, more facili-
ties and a higher quality of service
than any other system would provide.
|  Whereas the Blue Shield and Blue

CRUISE CLOSES

SOCIAL SEASON
Last PBH Dance For
Term Is Set For Saturday

The last dance of the summer season,
sponsored by the Law School Commit-
tee of Phillips Brooks House, will take
place next Saturday, August 9, on the
steamer Steel Pier. Gangplank time is
between §:30 and 8:50 at Foster's Wharf,
370 Atlantic Avenue, i

The wharf is about a 10-minute walk
north on Atlantic Avenue from the sub-
way entrance at South Station. For
those with cars, public parking lots are
availabls in the vicinity and street park-
ing is permissible,

No set-ups will be available as the
boat has a bar and also a cafeteria for
students who care for a snack.

Tickets are on sale at Gannett House
trom 1 to 5 p.m. on Wednesday, Thurs-
day and Friday. The Committee an-
nounces that tickets have been selling
rapidly and suggests that they be pur-
chased immediately to avoid being left
at the dock.

Cross insurance plans do not guarantee
the insured a hospital bed, the Hygiene
Department always has beds available
tor students at the Stillman Infirmary,
Dr. Contratto said, In cases requiring
surgery or cases of very serious illness,
which Stillman does not handle, the
Hygiene Department has priority in
obtaining beds at the Peter Bent Brig-
ham, Massachusetts General and Beth
Israel hospitals.

Furthermore, Stillman Infirmary pro-
vides 113 beds and enough doctors to
care for 113 patients at all times, re-
gardless of the number of students
actually confined to the infirmary.
There are permanent nurses for only 75
patients, but the Hygiene Department
hopes to bring the nursing staff up to
full strength by fall.

These faciliies, according to Dr.
Contratto, provide an invaluable insur-
ance to students in case of epidemie
or an abnormal number of injuries. The
nurses and doctors for 113 potential
patients are hired on a yearly salary,
both for the insurance reason and be-
cause competent personnel are difficult
to obtain on a temporary basis.

In regard to the doctors’ salaries, Dr.
Contratto says that they are lower than
the amount which could be made by
doctors devoting full time to private

(Contlnued on page three)

l}ﬁml@/ Adviser

At the closing plenary session of the
National Student Conference on Legal
Education at Columbia University, Pro-
tessor Harry W. Jones (U. of Cal.),
the faculty observer, criticized the
conference discussion groups. He ac-
cepted their diagnoses but found the
remedies advocated rather contradie-
tory. He implied that the sugges-
tions were too conservative, that the
delegates had been too kind to a system
with which they were openly dissatis-
fied. The logical conclusions of the
panels would be a required pre-legal

method study, and the devotion of the
last two years to what is now graduate
level work in specialized training, This
was very different from the broad areas
of reference keynoted by Lloyd Garrison
and Judge Frank in their talks.

Neither the hot New York dﬂ}'s nor
the long hours of work seemed to
dampen the vitality of the delegates
to the Conference. Indeed, if the law
schools, like the courts, are to exist
in "a hardy climate of opinion,” this
appears as the first attempt to add
some  inclement weather to
criticism of school committees. The con-
ference consisted of ten panel groups,
each one dealing with a particular prob-
lem of legal education. The difficult
task of drawing the opinions and recom-
mendations from these discussions, cor-
relating the panels and drafting the of-
ficial report has gone to John Pemberton,
Jr., '47. This report is to be published

by the West Publishing Co. and dis-

course of study, a one year casebook |

the self- |

Chides Dele‘gaﬁr

For Timidity in Education Reform

tributed to law schools throughout the
U. 5., England and Canada. The fol-
lowing summaries of the conclusions
reached at these ten panel discussions
(are drawn from material submitted by
the Harvard representatives, Chairman
John A, King, 3L; Kingman Brewster,
3L; Robert A. Hendrickson, 3L; Charles
D. Aldrich, 3L; Jerome Rappaport, 3L;
David Martin, 1L; Paul C. Sheeline, 3L;
Roy Tolles, 3L; James Perkins, 3L; and
graduate Walter Glass, "47.

1. The Acailability of Lezal Educa-
| tion: Regarding the economic conditions
| altecting admission policies, the group
tavored law school standards indepen-
dent of any rule of “supply and de-
mand,” or any controls set by bar as-
sociations. Harvard maintained this
sition against a strong dissent by Colum-
bia, which echoed Dean Smith’s view
that lawyers out of work become “dan-
gerous malcontents.” There was a split
on the question of government sub-
sidization outside the G.I. Bill, with gen-
eral recommendations for additional
grants-in-aid and scholarships.

2. Placement of Graduates. The
group felt that placement offices should
be maintained by each school, and that
there be an immediate survey of fields
where legal training might be utilized.
Arbitrary restrictive practices by bar
groups were roundly condemned, the
panel feeling that “weeding out™ should
be done in the first year of law school,
suggesting the use of legal aptitude tests,
General assent was voiced for increas-

(Contlnued on page three)




Nt

WOR

actice
¢ In

2 give
to o
ETICT

i

vill e
1 Lang
. T 1,.

ginally

rAns
15 an
econd
12 REr
3

ves
e 25,
wvill sp
n Irish

ters
laine
ced m
who o
Hon fo
ptionis

lents’
f a ne
e St
weld te
he mai
+ subije

ral Gr

PET I
s— 1 he
. Brook
ofthall
that t
TS Gl
wol w
ganize
 COmj
Honal 1
(hursd:

infor

0139,

t WO

I'heatr
wer Th
3 in th
Mutu:
laxwell
ring M
vhich |
II""r st
S SO
lutual |

UIMMmer
its seas
Willi
Calass
lom wh

wk pra

w Gro
«l in

Study (
W postc
Aubun
ne tor

 Films
re, Wal
ation.
11 HPl“II
ier in
tbond.” |
xeter st
to Hea
id Nive
Lives:

T171 Be
Taglias
ure ve)
+f Sevil
ducatio

Cente
tie St.,
run  its
r such
;tug:rup]
chology
ing, Pi
ro Lol
and Tai
to stud
are red
kland (
hibitio:
lodern .
.]e:,r Squ
ng an
in Fran
1946. |
rh July
Fine An
une 24

{_"i_r[_lulﬂ'l,_m wy .t..u-,._. 1rwu FEARLL BAEL Epbiindgsn SL SRR eaves L

PAGE TWO

THE HARVARD LAW SCHOOL RECORD

WEDNESDAY, AUGUST 6, 1947

The Harvard Law School Record

Published weekly on Wednesdays for twelve wecks
of each term by The Harvard Leaw School Record
Corporation, Austin Hall, Cambridge 38, Massachusetts.
Subscription price: $2.K per term mailed, $6.00 per
year mailed; student h-ll:l.'l-b-l.'l'1'|!li.lhll §1.50 per term i L':_L
5100 per term distributed at the Law School, Indi-
vidual copies 5.10 each ut the Law School; $.15 vach
miiled. Business and Editorial Offices, Aunstin Hall,
Cambridge 38, Massachusetts, Telephone KIRkland
7600, extention 133.

Hanvey Kanvis, President
Riciann H. Wowronn, Editorial Manager
Manstart |, Duvrsce, Business Manager

Tuosmas N, Basrwocuo, Advertising Manager
RogerT Maks, News Edifor

Lonex E. June, Articles Editor

Natax C. Frors, Alumni Editor

Rosert W. Cuvrsent, Currend Case Editor
Fuocese Frasacax, Opinion Editor

Josern P. Locax, Feafures Editor

S oapuer Scuwantz, Colendar Editor
Warten |. Myskowskl, Technical Editor
Cuantes A. Lomn, Secretary

Chartes O, Ponren, Associate Editor

Staff: Larry Corbett, William P. Cunningham, 'l}am-mlll'.
. Davis, |r.. Stanley R. Evans, Eli Goldston, Elliott 5.
Griss, Hillmn P. Kayle, Paul Kirby, George Powell,
Sydney Rothstein, Jerame Shestack, Alvin Silverman,
Saul Touster, Miles Wedeman, Kenneth G, Weinberg,
Rohert P, White, Bernard Marcus.

CHANGES OF ADDRESS should be sent to the
Reconn office, Austin Hall, Cambridge 38, Massachu-
cetts. at least three weeks in advance bo insure prompt
delivery.

“Entered as second class mutter November 189, 1546,
at the post office at Boston, Massachusetts, under the
Act of March 3, 18797

Editorials

Dav by day war between the United States
andl Russia seems closer. Such is the tenor
of talk among law students. War is spoken of
as inevitable, but no one seems to know just
whv. Behind the talk seems to be a dread
that communism will sweep the world unless
we go to war to wipe out its proponents, "l:’}mre
is an inference that communism and “The
American Way of Life” are inm:mlmtihlf-.

Even assuming that communism and democ-
racy cannot exist side by side, and no convincing
reasons have yet been advanced as to why they
cannot, war 15 unnecessary.

If communism is a religion, as many oh-
servers assert, and as such is gaining cenverts,
then it is up to the established religions to
reexamine their tenets; to cut away a great deal
of the excess verbiage and sanctimonious hypo-
crisy which insulates them from life.

1f comiminism as a pnlitir;u! system is a Lhnrqlil
to democracy, then it is up to believers in
democracy to show that it is the better system.
Flag waving and Fourth of July oratory do not
hide lynchings, dishonest, inefficient govern-
ment or social, economic and pulitical discrimi-
nation. A devotion to the democratic ideal and
a willingness to sacrifice to make it work are
more elfective means of combat.

If communism as an economic system pres-
ents a threat, it behooves us to take a long and
careful look at ourselves. The United Stat_m
during the last few years has presented the pic-
ture of greed run wild, which has uﬂ::I{'.ﬂ..ﬂlzrtd:q:i];.r
brought more converts to the communist fold
than communist propaganda could hope to do.

In the words of Auxiliary Bishop Sheil of
Chicago, “. . . if there is a war in the future,
i+ need not be a war of arms. It must be a war
of ideas and of competing social systems.” Ii
our ideas are better and our social system more
dvnamic and more capable than the communists
of fulflling the aspirations of men the world
over for the better, freer, more just life, then
we need have no fear of any “Red Peril.”

It is time law students began to apply the
analytical skill they learn in law school to life,
instead of repeating labels and slogans. On
them, in large measure, will depend our chances
of avoiding a shooting war which, while it may
destroy communism, will undoubtedly mean an

end to democracy as well.
H. K.

Lptters to the Editor

To the Editor of the Recoro:

As a subscriber to vour interesting publica-
tion. 1 wish to compliment your entire staff on
the splendid work you are doing. *

I have just finished reading in the June 25th
issue, the article entitled “Roscoe Pound’s Last
Class Will Not Be Forgotten By His Students,”
and it recalls to me the last class of Professor
Joseph Beale which 1. as a student, attended
in 1937, 1 had written a letter to my brother
Harrv, who was graduated from the Law School
in 1930 and who was a student under and a
great admirer of Professor Beale.

“Dear Harry:

“Beale gave his last lecture today to an
undergraduate class and I thought you would
be interested in the grand finale given to
a grand old man.

“ ., He began his lecture on Receivers
and until 11:45 was very businesslike, etc.
At that time he laid aside his books and be-

T e — ]
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gan; at first, he had difficulty in speaking, but
then slowly, gently and like a father near the
end. talked to us as if we were his children.

“ . His voice was weak with emotion
and his eves were filled with tears which he
tried hard to withhold. At the end of the
hour the other section joined ours and the
class presented him with a gold watch as a
token of esteem amidst applavse seldom if
ever heard in Harvard. This token came as
a complete surprise to him and he cried with
gratitude. His acceptance speech was heart-
rending! . . . The applause grew in intensity
as Beale, too moved by emotion, stood with
bowed head and a handkerchief at his face,
motionless.

“And so a great man had a great ending
and his only wish was that we at the end of
our careers were made to feel as happy as
we had made him feel,

“I can well understand vour love for him;
he certainly personified “to live is to function;
that is all there is in living.’

“Abe.”
With best wishes for your continued success,
[ am
Yours very truly,

Bangor, Me. Abraham |. Stern

Dear Editer:

You have been putten some pictures in the
Reconp with some kind of writting under them
which I ean not read. (1 believe I herd my
Pop say it was frinch.) Are they supposed to
be funny? 1 like funnys but I can not read
frinch (if that is what it is.) 1f they are sup-
posed to be funny I wish you would put under
them what they say so I can lafl too.

Sincerly,
Sonny
P. S. My Pop can not read frinch too (if that
is what it is) and 1 herd him say he did not
apprec appresh get the point, so will you please
put in the American?
8.
F. P. 5. My Pops friens who study with him
can not read frinch and they do not like them
too.
S.
P. F. . S. If you can not read frinch too, just
forget about this letter,
S.
Sonny, to show you we can read frinch, we
publish the translation so you can laff too.—Ed:
Lawyer—Your case is advancing step by step.
Client—For four years now you've been tell-
ing that to me, and if it keeps advancing like
this much longer, I'll not have the shoe leather
on which to keep in step with it.

Che Book Shelf

FOR THE DEFENSE, Lloyd Paul Stryker,
Doubleday, %5, 590 pp.

For the Defense by Lloyd Paul Stryker
is an effective dramatization of the life of
Thomas Erskine, leading barrister of England
in the reign of George the I1IL.  But, unlike
conventional biography. the substance of the
drama is not an estimate of Erskine’s worth as
an individual. It is rather a brief in praise ot
the sociological function of the defense attorney
as the indispensable defender of civil liberties.

This thesis necessitates a concentration on
Erskine’s eriminal cases of political significance,
in particular the defense of those accused of
criminal libel or treason, and a detailed sketch
of their historical background. This method,
though it seldom attempts to bring Erskine to
life except by occasionally invoking his name
in vain, might have been justified, had Mr.
Stryker made his thesis more convincing,

Specifically, the problem 18th century faced
was the extent to which civil liberties can be
extended to the advocates of the violent over-
throw of a constitutional but not representative
government, Is the right to assemble and to
incite to revolution a “natural” right in the sense
that any governmental curb on it deserves no
obedience? Or is it a right created by govern-
ment and therefore revocable in whole or in
part? Is the mere fact that a government is
not representatively elected enough to invali-
date their decrees, however wise they may
seem? To those who equate law with force
the question seems academic, but’to the late
18th century it was all important. The ad-
herents of Tom Paine worshipped the divine
right of the ballot and had a touching faith in
the infallibility of majority opinion. Burke was
inclined to doubt that human progress is, of
necessity, directly proportional to civil liberties,
and with Madame La CGuillotine working over-
time in Republican France his arguments had
a certain cogency. Erskine’s sympathies were
with the Painites.

The entire problem, with its both historical
and contemporary significance, seems to demand
some philosophical discussion and thoughtful
historical inquiry in a work wholly devoted to
the sociological importance of an exponent of
one side of the conflict. Mr, Stryker, himself
a wellknown trial lawyer gives it neither. He
recognizes the fact that in the late 18th eentury
western world civil liberties were both defied

{Continued on page throes)
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STANLEY E. QUA
Chief Justice

“Qua (may his shadow never grow less) is
rather voung for his age, being born in Lowell,
Mass, in 1850. He has attained the altitude of
two vardsticks and weighs about 10 stone. He
is orthodox in religion and belongs to the G.OP,
hut his future is not vet revealed.”

This is the statement of the Dartmouth Year
Book for 1901 concerning Stanley E. Qua. His
future of that time has now become an honor-
able past. Forty-three years after his graduation
from Harvard ‘Law School he has been ap-
;}niutw.l Chief Justice of the Supreme judiula'[
Court of the Commonwealth of Massachusetts.
Mr. Qua has been on the hench since 1921, In
that vear his old elassmate from both Dartmouth
and Harvard Law School, Governor Channing
Cox appointed him to the Superior court,
Then in 1934 he was elevated to the Supreme
court bench by Governor Joseph B Elv.

Mr. Qua's- ancestors came to the colonies
in 1770. They had previously fled to County
Armagh, Ireland from the Scottish Hig'lﬂ-.mds.
He is the son of Francis W. and Lelia Qtlm.
His father, also a member of the bar, was active
in both city and state pu'l:itimi. At one time his
father was city solicitor for Lowell and at
another a member of the State Legislature.

The present Chief Justice finished high
school at the age of 16 and then entered Dart-
mouth. At Hanover he distingnished himselt
scholastically and in outside activities. When
he grntltmteﬂ he was in the top five men in his
class. He was a member of Phi Beta Kappa
and a Rufus Choate Scholar in 1585 and 1899.
is numerous extra-curricular exploits included
work on the Daily Dartmouth and membership
in the Dartmouth Press Club. In the sports
ficld he was interested in snowshoeing and
tobogganing in the winter and swimiming in
the summetr. He was a member of Alpha
Alpha Omega and Chi Pi fraternities.

For two vyears after his graduation from
Harvard Law School where he again established
a brilliant record, he worked in Boston in the
law office of Walter L. Badger and then re-
turned to Lowell to work for his father. 'While
working with his father he became interested
in city affairs and was elected a member of the
city council in 1908, just four years after he
;_f,r;-uhmtvd from law school. He was re-elected
and also sat as a member of the board of
aldermen.

In 1909 he married Miss Anna M. Tixbury
of Haverhill, a graduate of Goucher College.
Thev had three children, Harriet, Marshall and
Constance.  Mrs, Qua died in 1937.

Nine years after his graduation from law
school he formed a parhmrship with Albert S.
Howard and Melvin G. Rogers. He was still
a member in this firm when he was ﬂppninted
to the bench. As a result of his work on the
Massachusetts bench, Justice Qua has come to
be regarded as one of the most capable appellate
jurists in the country.,

Dean Pound said of the new chief justice
“I am in agreement with all of the lawyers who
have a high opinion of Mr. Qua and I think
that he is exceptionally well fitted for the

position. 2
Subr Judire

THE PONY EXPRESS WAS FASTER * * * °©
The established routine for handling claims
letters was held adequate to protect the Penn-
sylvania Railroad from a charge of secretly and
surreptitiously interfering with an attorney’s
contingent fee contract in a recent decision by
the Court of Appeals of Ohio. Jenkins, an
employee of Pennsylvania, was injured while
at work for the company and was visited by
their claims adjuster shortly after the accident.
No settlement was reached, but the adjuster
promised to call in the near future. About a
month later, Jenkins signed a contingent fee
contract with the firm of Levin & Levin, of
Lorain, Ohio, agreeing to a 50-30 split on the
proceeds of any settlement or suit. Two days
later the adjuster called, Jenkins concealed his
contract with the attorneys, and a 31500 settle-
ment was reached, the check being delivered
eight days later. Meanwhile, the attorneys
had mailed a letter of notice containing a copy
of their contingent fee contract to the offices
of the Pennsylvania Railroad at Philadelphia.
Considerable evidence was taken at the trial to
establish the routine for handling such letters,
and it was disclosed that the letter was not
stamped with a “date-received” stamp in the
office of the Chicago Chief Claim Agent until

the day after Jenkins took the check in settle-
ment.

The attorneys changed their ground of
attack against the company on appeal, aban-
doning their “surreptitiously and
allegation in favor of a simple approach to the
effect that notice to the mail clerks in Phila-
delphia was notice to the Pennsylvania Railroad.
The court rejected this contention, holding that

secretly”

knowledge coming to an agent or employee
of a corporation on a matter not within the
scope of his authority is not knowledge of the
corporation. The attorneys likewise failed to
prove any negligence on the part of the rail-
road in its handling of its mail, the delay of
nine days between the mailing of the letter
in Ohio and the receipt by the proper authority
in Chicago not being considered  excessive.
Jenkins was held liable for 50% of the settle-
ment, Levin o. Pennsyleania R. Co. et al. T3
N. E. {2d) 102.

“IF OTHERWISE ADMISSIBLE" ***°®

ohn Bouiss found certain aspects of his tour
of duty with the Army of Occupation in Japan
somewhat enjovable. He made the acquaintance
of a “woman of one-half white and one-halt
Japanese blood.” In the fullness of time the
acquaintanceship ripened into something more.
“They cohabited and although appellee’s moral
character is not in issue the record shows that
in Japan she also openly engaged in immoral
practices with various other men.” At length
John sailed for home and somehow his “friend”
managed to secure unauthorized passage upon
the same ship. They were married on the high
seas and upon arrival in Seattle John's wile was
taken to the immigration station. The authorities
denied her permission to enter since she had
no visa and was “an alien ineligible to citizen-
ship and not entitleds to enter the United States
under any exception of paragraph (c), section
13 of the Immigration Act of 1924, 8 U. 5. C. A,
sec, 213 (e).

John's wife then petitioned the district court
for a writ of habeas corpus on the ground that
as the lawful wife of a citizen of the U. 5
serving in the Armed Forces she was lawfully
admissible as a non-quota immigrant under
Public Law 271, approved December 285, 1945,
8 U. 8 C. A, Sec. 232,

The Circuit Court of Appeals had no dif-

ficulty in reaching a decision that she was

rightfully denied permission to enter, for the
1945 Act contained a clear limitation in the
otherwise blanket grant of admissibility to wives
of servicemen. Congress had seen fit to'include
the words “if otherwise admissible under the
Immigration laws,” thus incorporating by refer-
ence its racial limitations upon naturalization.
The right to naturalization extends only to
“white persons, persons of African nativity or
descent, descendants of races indigenous to the
Western Hemisphere, and Chinese persons or
persons of Chinese descent.” John's wife also
failed to make the grade under the half-blood
exceptions set out in the pertinent rrgrllatiuni
One-half white blood was fine, and if she had
had just a little less than one-half Japanese
blood, she would have been admitted. Bonham
v. Bouiss, 161 F. (2d) 678, (C. C. A. 9th, May
7, 1947). |

IN RE HEIGHO REVISITED * ** *

In line with our policy of freshening up the
old familiar cases, we submit the case of Hub-
bard v. Commonwealth, 202 5. W. (2d) 634

( Court of Appeals, Ky., May 23, 1947), More |

specifically, we suggest that you recall those
trying hours in the first term when Prof. Glueck
struggled with his conception of proximate
cause, and, still more specifically, with good old
In re Heigho, 18 Idaho 566. That was a case
you will recall, in which Heigho went to B

house and engaged B in a violent fight. By

mother-in-law was present and became badly
frightened and died within thirty minutes o
a heart attack. Heigho sought release through
habeas corpus, but the court felt that there
was sufhcient ground for a prosecution of mas-
slanghter and that the case should go to the
jury. Best forgotten are the mental gymnastics
which developed in and out of class as the
result of that case.

And then there was that old one about the
pregnant woman who became frightened be
cause D fired a pistol in the street. She gave
premature birth to her child, then became sick
and died. The court there held the death not
the natural and probable consequence of Ds
act. Commonwealth v. Couch, 106 S.W, 830.

In August, 1945, Robert Hubbard was home
on furlough from the army., He was arrested
for being drunk in a public place and, being too
drunk to be tried, was ordered by the county
judge to be committed to jail, He resisted. With
the aid of several others, Dyche, the jailer tried
to incarcerate him., He resisted. The group of
men fell to the floor in the resulting seuffle and
Hubbard continued to kick at anybody within
reach. Dyche finally gave up, 5T.wir|g “Some-
body is going to have to take my ‘place, 1 am
done.” He died within a half hour.

Three | Tay
doctors testified that his death was due to acut® 15“‘“1&

He set
soutl, w
pathies
Sherida
fown

I.I':gl!!;f
| The |

dilation of the heart, but that the Ph}rsicai exer +"hq

cise and excitement were caleulated to accelerateé
his death.

The court thought the conviction of volulr]
tary manslaughter should be reversed since “the| ad,

cause of death was not due to a

heart was the cause.”

corporal blow & o
or injury or to some hostile demonstration T
overt act directed toward the person of the| b

decedent. . . . The failure of the man's diseased
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" Hose E. Olson,

Alumni Notes

Alumni are especially invited to forward con-
tributions to this column to the Reconp office,
Austin Hall, Cambridpge (38), Mass.

Ex. 02—Edwin Henry Cassels died
jui}' § at Glencoe, Il

LL. B. 07—Nathan Pereles, Jr. was
married Milwaukee, June 17, to Miss |

LL.B. 12—Freeman Day, a member of
the New York, Illinois, and Oregon bars,
has recently been admitted in Massa-
chusetts, and has opened offices in Bos-
fion,

LL.B. 15-Thomas ). Hargrave has
heen named chairman of the _-ﬂLi'm}-_Ih:;w}- |
Munitions Board., The Board is charged
with formulating plans for industrial
mobilization in the event of an emer-
pency. Hargrave is president of East-
man Kodak Co.

LL.B. 22—Lloyd W. Dinkelspiel has
been elected to a 10-year term on the
hoard of trustees of Stanford University,
He is a member of the San Francisco
law frm of Heller, Ehrman, White &
vicAulitfe.

LL.B. 34—Murs. Jane Parker Emswiler
and Lionel Peabody Marks were mar-
ried in New York City on July 12, Marks,
who served as a commander in the Navy
during the war, is an attorney with the
Texas Company, petrolenm products
firm in New York,

LL.B. "35—Stuart Duncan Day Pearl
was recently elected treasurer of the
Harvard Club of London, England.

LL.B. 368=Duniel H. Rider. son of
the late Rev. Daniel Rider, has been
appointed legislative counsel for the
Lord’s Day League of New England.
Rider served for three vyears during
the war as a lientenant at naval air sta-
tions. Formerly associated with the firm
of Badger, Pratt, Doyle & Badger, he now
has his own law ofhce at 73 Tremont
Street, Boston.

LL.B. 42—Henry Frederick Lippitt,
2d. is with the New York office of the
U. S. Atomic Energy Commission,

B{)OK SHELF—{ Continued)

assumedd,

In addition Erskine does not lend
himself too well to Mr. Strvker’s thesis.
e seems to have been a congenial
soul, with slightly confused liberal sym-
pathies and a rare gift for advocacy.
Sheridan said of him “Erskine in his
gown and wig has the wisdom of an
angel; but the moment he puts them
off he is nothing but a schoolboy.”

The factual details of Erskine’s suc-
cess are interesting in themselves. His
third case, the defense of Lord Gordon
on a charge of inciting to riot, estab-
lished him as the foremost barrister in
the country. His income rose along
with his |‘.IF.L'I_‘IHIIII-I'I'H'_‘{" at the bar. Like
most of the able men of the time he
served in the House of Commons, but
his influence there was iucmmpiuuﬂus.
Rumor, which the author discounts, had
it that Erskine was afraid of Pitt, the
Younger, who dominated the politics
of the period, ceding only intellectual
leadership to Burke. Erskine held only
one judicial post, the Chancellorship,
for the brief period of fourteen months,
His claim to fame rests almost entirely
on his powers in persuading a jury.

Therefore Erskine's technique of ad-
Voeacy Is wq_}]‘ﬂl}-’ of note. Enri:.-' in his
address to the jury he would charac-
teristically identify himselt with the
accused, impress them with his sincerity,
put himself on trial. Then he would
promote the jury from their box to the
bench with a psychologically sound
assurance that they were the real and
sole bulwark of English liberty. His
case he would found on a single point
and every shred of evidence would be

circumspectly examined with reference ||

to it. And his conclusions were emo-
tional appeals neither shallow nor
irrelevant, if one makes the necessary
allowances for 18th century rhetoric and
draws no comparison to Burke.

On the whole Mr. Stryker's brief
is reasonably impartial, well-organized
and vivid, Stylistically it is occasionally
grandiloquent, but no one interested in
the crises that faced the close-knit,
exceptionally talented English society of
the late 18th century will find it dull.

Jorun H. BERMINGHAM, al.

LES AVOCATS ET LE

S PLAIDEURS

L'avocat — L'affaire marche, 'affaire marche!

Le Plaideur — Vous me dites cela depuis quatre ans; si elle marche encore
longtemps comme ¢a, je finirai par n'avoir plus de bottes pour la suivre!

(See “Letters to the Editor” column for English translation. )

H]r[-;rl E_NE —({Continued)

practice, but staff members are moti- | are stressed.
vated to a great extent by a desire to | and trial convenience are held to hf' 4.
2 the two contributing elements in a court s

The facilities offered by the Hygiene | decision to refuse to hear a cause, and
Department for the $15.00 fee include | the extent to which courts rely on one

perform l‘mh]iu SeTVice.

veniens with emphasis on the federal
| courts in which the latest developments
Fear of abuse of process

one week at the Stillman Infirmary, | or the other is éxamined.

clinics at the various colleges to ;;.:f'-'ri

with special physical defects. Dr. Con-
tratto stated that the clinics do not |
dispense free medicine because

a f . : o N pro? wy 2 ¥ : » o
majority of cases do not require medi- | tis ~Lions Under the Throne,” and Prof.

cine, and those that do need medication | E. Merrick Dodd has discussed Prof.
are usually of so serious a nature that | Ballantine’s latest work on corporation

they are sent to Stillman, f

Schools which also provide medica-
tion and surgery and a longer hospitali- |
zation period probably own hospitals |
and take outside patients, which de-
creases the overhead maintenance of |
a full hospital staff, he said.

In reference to the possibility of ob- |
taining more service per dollar by a|
student group health insurance program,
Dr. Contratto stated that to his knowl-
edge two insurance companies have in-
vestigated the matter, but neither was
able to offer a program as satistactory
as the present facilities for a reasonable
premium.

“On the whole,” Dr. Contratto con-
cluded, “the Hygiene Department offers
a very high quality of service. As for
special cases of needy students, 1 don't
know of any boy who has actually suf-
fered because of lack of money.”

REVI EW —(Continued)

of the defendants with those leading
to the acquittal of others. The con-
spiracy count, which was handled by
the U. 5. prosecution staff, was the least
successful from the point of view of
getting convictons: the court finding
only eight of the twenty-two defendants |
guilty on thfs count. The fact that this
count was the furthest departure from
yrevious international concepts of crim-
inality is offered as an explanation ul'I
the Tribunal's action. The article con-

cludes with an estimate of the verdict |’

on the six Nazi organizations indicted,
and discusses what the prosecution at-
tempted to accomplish in this aspect of
the case and whether it proved worth-
while.

The remaining article in the issue is
“The Inconvenient Federal Forum,” by
Robert Braucher, LL.B. Harvard, 18939,
Visiting Professor of Law. It is a com-
prehensive evaluation of forum non con-

The other departments of the Review
medical advice, a physical examination | present the usual quota of painstaking
and damned. but he does not pl-nh._.lll'.:: every student when he enters th('iru:-;ﬁ'urch. A note on choice of law in
the problem. The penalty of writing | IIlIt{H'E‘I'Hi'E}' andd Jlllf]thﬂl‘ :lmml'l:mltii[:-u any- | defamation and privacy cases is the first
a biography with a message is that|Ume .]w. o desires, L_"-"‘_"f"-ll“m"i' help, | published attempt to probe into this in-
the message must be Eﬂ.n.ﬁ.‘.d not | and  individual attention to veterans it

Among the book reviews, Prof. Mark
the | D. Howe has adversely criticized Cur-

law,

e aspect of the conflict of laws.

BEAGLES, MORRIS
PLAY GAME TODAY

This afternoon the Legal Beagles,
leaders of the Langdell Softball League,
risk their perfect record of five victories
when they meet undefeated Morris,
winner of four diamond contests, Dur-
ing the past week, the Beagles shaded
the then third P]EH_‘E" Palsgraf Polecats
by 2-0 in the advanced innings of a
lltlm;{: game,
| Standing of the Clubs
Legal Beagles won 5-lost ), Morris 4-0,
Athletics 2-0, Counselors 5-1, Trover
Boys 3-1. Sheriffs 4-2, Hastings 3-2,
Palsgraf Polecats 3-2, Chancery 2-Z,
|Ji\i[|il:r' Hallers 1-3. Lincoln's Inn 1-3,
Perkins 1-3, Revisers 1-4, Tax Dodgers
| 1-4. Blackacres 1-3, Arsonists (-3,

PA NELS - ( Continued )

ing the availability of legal services to
lower income groups by cooperative
schemes and legal aid societies. (In a
concluding address, Judge Jerome Frank
suggested a government subsidized fact-
finding agency to equalize legal services
by preventing prohibitive costs. )

3. Program Planning: Definitive pre-
| legal educational requirements were op-
posed, while course recommendations
for college students were considered
sufficient, Harvard held a position
against any type of requirement other
than a specified time at college, com-
menting on the attributes of a varied
student body as contrasted to one with
a group leveled by “requirements.” The
panel favored a greater degree of gnid-
ance and orientation in the hrst vear,
rather than any extension of the three-
year Ccourse.

Teaching Methods: The general

THE MISSES |
LITTLEFIELD

HARVARD SQUARE |

PROFESSIONAL TYPISTS

s 1
4 Brattle Street Tro. 7495
\ Harvard Square :

r:!is:;rtti:-;funtinn with the case method did
not end in any agreement as to a rem-
edy. The group did feel that a variety
in techniques would help, IHIIHE‘]}', a
combination of the case system, prob-
lem method and seminars. The Harvard
delegate opposed any return to a lecture
method, which was Sl.lggf*::tt*d by schools
which apparently considered the law
school to be a three-year cram course
for the bar examination. The inade-
quacy of training in im:iE-PPHdmII: re-
search was noted.
(To be concluded next week — Ed.)

RE(:G R DS—[Cuntinued !

heads the office, is now busy on the
1948 edition of the Harvard Law Quin-
quennial, a comprehensive alumni  di-
rectory, which is a function of the
Alumni Records Office. Alumni records
are rﬂ.‘-f|lll.‘l11.l}' furnished the Placement
Office. Occasionally a prospective em-
ployer checks directly with the Alumni
Records Office, as in the case of FBI
inquiries on Law School graduates tak-
ing positions with the Atomic Energy
Commission. In cooperation with the
Placement Office, material on the place-
ment of each gr:‘u]u:ll[ng class is sup-
plied the Recorp. In addition, the office
stands ready to help you locate your
friend who gmduatf-d a few years ago
and seems to have dropped out of sight.

“Our office,” points out Miss Good-
win, "]mpt‘s to supply the school and
its graduates with complete, modern
alumni records, for the benefit of all
concerned. We hope students will feel
free to come in often, either to give or
receive information. In either case, we
shall be happy to see them.”

A O

TENNIS RACKETS

ALL MAKES ALL PRICES
Sneakers - Shorts - Balls - Shirts

TENNIS & SQUASH SHOP

87A MT. AUBURN ST, CAMBRIDGE, MASS,

AIRLINE - TRAIN

RESERVATIONS

UMIVERSITY TRAVEL [D.
Harvard Square - KIRkland 14650

DAUMIER

THEATRE

HARVARD SQUARE

UNIVERSITY

KIR. 4580

Carnel Wilde -

Thurs, Fri. Sat, Aug. 7, B, 9.

Maureen O'Hara

“THE HOMESTRETCH™

“THE FABULOUS DORSEYS™

Ann Sheridan - Lew Ayres

_—

“SPORT OF KINGS™

Sun. Mon, Tues, Aug. 10, 11, 12,

“THE UNFAITHFUL™

Starting Wed. Aug. 13.
“THE YEARLING™

CONTINUOUS DAILY FROM 1:30

readers.

three weeks for delivery.

DRAWINGS

FOLIO OF TWENTY-FOUR DRAWINGS
ON “LAW AND JUSTICE”

Each 9% in. by 14 in., Suitable for Framing

$5.00

These drawings are parts of the series currently being published in the
Record. This offer is made in response to numerous requests from Record

Orders, accompanied by checks, should be sent to New Press, Harvard Law
School Record, Austin Hall, Cambridge 38, Mass.

Allow approximately

1 Imj:urled and Domestic

T e

slaumnﬂs
Smﬁriﬁ;sbnrd

Swadish Hors vran darved
with Lunchaens, Dinners
STEAK—CHICKEN—LOBITER
Musie at Selovax
Open 11 AWM. HIl 1 A
thl'r'l.l'.lt‘l' iT.

near Theotres)
In Boston It's tha Yiking
AlR COMDITIOMED

WE

9. AM. -7 P.M

Wines, Liquors, Cordials

HARVARD PROVISION COMPANY, Inc.

92.94 Mt. Auburn St., Cambridge
Hours: 9. A.M. - 9 P.M.
. = Monday thru Thursday

=

KIR. 6684
- Fridays and Saturdays

ALL POPULAR BRAND SCOTCHES $5.85 A BOTTLE

Chauncey Depew Steele, Jr., General Manager

HOTEL CONTINENTAL

“One of New England’s Best Hotels”
Cambridge, Mass.

The perfect place for your Law Club lunchecns,
Tea Dances and cther Club functions.
Delicious food at moderate prices

CALL: KIRKLAND &100
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Calendar

LEGAL WORLD
Ames Competition
The final Qualifying Round (third
term) Argument, Argument 7, is to be
held tonight.

Harvard Law Wives

John P. Eustis of Claus Gelotte will
speak on “How to Improve Your Snap-
shots.” It is suggested that those who
are interested br'ing their bad shots and
Mr. Eustis will give advice as to what
was done wrong. The time is Wednes-
day, August 6th, at 8 p.m.

National Lawyer's Guild

A meeting of the National Lawyers
Guild is scheduled for August 8 at Ken-
dall House, from 3 to 5 pm. Mr. Toep-
fer of the Placement Office, will be guest
speaker,

Tennis Tournament

The first and second rounds of the
tennis tournament are to be played this
week, The list of matches for men's
singles has been posted on the Langdell
South bulletin board. Not enough in-

therefore denied him.

End of Patent Accumulation Seen

{Continued from page 1)
'and new distinctions have continually

It would seem
to follow that if an accumulation of un-
worked patents is an abuse of the patent
grant, then the right to bring an in-
fringement suit could be denied the
holder of such unworked patents. See
H. H. Coburn, Compulsory Licensing
by the Courts (1946) 28 Jouwrnal of the
Patent Office Society 1850, 192,

U. 5. POSITION UNIQUE

If this result is reached, a long and
bitter controversy will have been de-
termined, The United States remains
unique among industrial nations in hav-
ing no legislative requirements for the
w:;trlcing of patents. France requires
that the patented invention must be
worked in France within two years of
issuance and working must not be dis-
continued for two successive years. The
penalty is forfeiture of the patent. Great
Britain has a three-year rule which re-
(quires a complaint to be brought against
the patentee before action is taken. An
order compelling the patentee to license
may then issue. Germany had very

terest has been E]is];'l]'ét}-'t'tl to warrant
a men's doubles or mixed doubles
tournament.

Southern Law Students
Students from the South are invited
to participate in a general discussion
to take place at Kendall House tonight
at 7:30.

Law School Cruise and Dance

The Law School Cruise and Dance
will be held on the three-decker steam-
ship “Steel Pier,” which is to leave Fos-
ter's Wharf at 370 Atlantic Avenue on
Saturday, August 9, at 9 p.m. Music
will be furnished by the ship’s band,
while mixed drinks will be served at
the bar. The dock is a five-minute walk
from the South Station subway.

Business School Tennis Match

A tennis match between a law school
team and a business school team is
planned for Tuesday, August 12 Any
law school student interested in trying
out for the team should contact Bill
Howland at the Legal Aid office or
Charles Lord at the Recomp office

immediately.

THE UNIVERSITY WORLD

Sunday Evening Club

All students are invited to attend a
lecture on Religion and Politics by Dr.
Seth Brooks of Washington, D. C. The
lecture will begin promptly at § p.m.,
at Phillips Brooks House,

THE OUTER WORLD
L Street Beach

Boston’s famed L Street Bathhouse
and Beach, with separate beaches for
men, women and children, is free to
all. The standard bathing attire con-
sists of a fig leaf which may be rented
at the bathhouse for 10 cents. The
beach is open daily from 6 a.m. to 8
p.m. To reach it take the subway ffom
Harvard Square to Broadway Station,
and transfer from there to a Bay View
bus, which goes to the beach.

Summer Theatre

The Boston Summer Theatre: Arthur
Treacher, stage and screen comedian,
is currently featured in a mystery com-
edvy, The Ghost Train, at the air-condi-
tioned New England Mutual Hall,

llka Chase, actress and author, will

erform in Lynn Riggs' new comedy,
Laughter From a Cloud. The play be-
gins a week’s engagement on Monday,
August 11.

The Cambridge Summer Theatre:
Richard Arlen, screen star, is in the title
role in H. M. Harwood's comedy, The
Man in Possession, now playing at the
Brattle Hall Theatre. The production
will run through Saturday, August 9.

The Shubert Theatre: Luecille Ball,
popular screen actress, is at present play-
ing her first Boston stage engagement
as the star of Elmer Rice’s comedy,
Dream Girl. A two-week engagement
will end this Saturday, August 9.

Baseball

Major League Games in Boston: The
schedule for the Braves and Red Sox
is as follows:

August 7*—Braves vs. Brooklyn.

August 8%2-9-10—Red Sox vs. New York.

August 11°-12-13° —Red Sox vs. Wash-
ington.

(® denotes night games.)
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strict provisions pril:rr to the war.

Legislation to alter the American po-
sition has repeatedly been requested.
On the one hand, TNEC Monograph
#31, Patents and Free Enterprise (1941)
maintained (p. 150) that: “If the paten-
tee squats upon the public domain in
the path of industrial progress, some
public body should have power to com-
pel a license.” In answer, the patent
bar asserted that “an invention for which
a patent is granted is not something in
the public domain; it is something which
did not before exist and which adds
value to that domain.” A. W. Deller,
Test of Patentability (1945) 27 Journal
of the Patent Office Society 652,

Thus, the legal argument in favor of
the patentee’s right not to exploit is
that he has discovered something which
society would not have had but for him
and therefore society loses nothing by
his failure to commercialize. See Con-
tinental Paper Bag Co. v. Eastern Paper
Ceo., 210 U.S. 405, 28 Sup. Ct. 748
(1908). Having acquired a property
right in this invention, it is the paten-
tee's business what he does with it; “A
patent owner is not in the position of
a quasi-trustee for the public or under
any obligation to see that the public
acquires the free right to use the inven-
tion.” Hartford Empire Co. v. US,
323 U.S, 386, 432, 65 Sup. Ct. 373
(1945). These arguments have been
criticized.

It is difficult to say that but for Edison
and Ford, we would never have had
electricity or gasoline motors. Many in-
ventors, working independently, produce
similar devices at nearly the same time.
Furthermore, it can be argued that the
patent right, which is the property right
involved, is not inherent in the inven-
tion, but arises only after application to
and issuance by the government.

1870 PATENT LAW

In dealing with any aspect of patent
law, it is important to remember (and
its legal weight has been significant)
that our present patent law was last ex-
tensively recodified in 1870, In the ab-
sence of legislation, the courts have been
forced to note that the patent right has
necessarily altered in nature and scope
since that time. In a technologically
undeveloped society in which capital is
not likely to be Huid, the inventor's po-
sition  is 1}:1?(:;11'[4:"5. Society, on the
other hand, receives, at this particular
stage, an important and much-needed
impetus. The interchange, as it is lyri-
cally deseribed by one treatise-writer,
may possibly  be “the nearest approach
to a perfect apportionment of recom-
pense to  services the law has ever
known.” Robinson, Patents 54 (1590).
But when technological advance reaches
the point where research, {'!-:plﬂ'ttﬂti{}n,
and distribution can be conducted ef-
ficiently mﬂ}' upon a highly concen-
trated level, any significant use of the
patent may be understood only through
corporate considerations which were not
present in 1870; over one-half of the
patents obtained today are taken out
by corporations and these undoubtedly
include those most economically signifi-
cant. Certainly the legal safeguards
which protected the inventor 75 years
ago can sound meaningless when ap-
plied to the salaried employee of a large
company or research firm,

To the extent that the courts have

come to recognize this, new approaches
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| Coe, Comm’r. of Patents, 140 F. 2d 470,

been advanced. Thus, in the technical
matter of determining whether or not
a patent measured up to the inventive
standard, Judge Arnold felt “bound to
take judicial notice that this process
(co-operative research) is the normal
process in great laboratories™ and that
the patented device was “the product
not of inventive ability, but of financial
resources and organizing ability of those
who operate the laboratories.” Potts v.

474 (App. D.C. 1944). Furthermore,
complete freedom in licensing has been
gradually broken down. At one time,
it was possible for a patentee to reguire
that his licensee use only a certain make
of unpatented material in connection
with his use of the license. Henry v.
A. B. Dick Co., 224 US. 1, 32 Sup. Ct.
364 (1912). But this case was subse-
.r{nf-nr]}r overruled when the impiieutiuns
were realized of patent control to ex-
tend its reach over an entire field in
which both basic machinery and ulti-
mate distribution were controlled by a
few cross-licensing companies. Motion
Picture Patents Co. v. Unicersal Film
Mfg. Co., 243 U.S. 502, 37 Sup. Ct. 416
(1917). Finally, in dealing with restric-
tions attached to patent licenses in gen-
eral, the courts have applied a standard
which, pﬁrimpu consciously, gives some
leeway in approaching new situations.
[t has been stated that the patentee
may not “by attaching a condition to
his license . . . enlarge his monopoly
and thus acquire some other which the

statute and patent together did not give.”
Ethyl Gas Co. v. U.S., 309 U.5. 436, 456,
60 Sup. Ct, 618 (1941). Any examina-
tion of decisions involving such “restric-
tive licensing” will show that the limits
of the patent right, which must be de-
termined in order to find whether an
enlargement has taken place, have been
drawn differently to accommodate new
types of restriction.

RIGHT TO “SUPPRESS"

In the same way, the right to "sup-
press’ one’s patent has implications to-
day which possibly were not realized
in 1870, although the strongest judicial
expression of the denial of such right
occurred in Hoe v. Knapp, 27 Fed. 204
(C.CE.D. Mo. 1886). Except for the
necessity of maintaining his bargaining
position, the individual inventor had no
real incentive to suppress his patent.
If he did, he controlled one area only
and his ability to threaten litigation over
a broad held of scientific endeavor was
currﬁﬂpnndingl}' limited. But in an area
in which patents are built upon patents
and a process or device can be invented,
reach an economic apex, and become
obsolete well within 17 years, this has
had a serious monopolizing effect. Sup-
pose, for example, that a corporation
secures a ]'-L*"-'L'rlul.'iu:llﬂl‘}-‘ patent. As it
| exploit this first patent, with a 17-year
| right to exclude all competition, there
| will be an irresistible impetus toward
| acquiring other patents on improvements
in its field. Whatever value may lie
| in free accessibility to the original patent
is possessed by this corporation. Fur-
thermore, an independent inventor who
improves the process may prefer to deal
with the leading distributor in the field.
The tendency in an aggressive company
will be to bid high for any new patents
in the field whether it plans to use them
or not.  The result of this accumulation
will be to discourage competition in the
field, for, unless the competitor has a
completely new scientific approach, he
will be faced IJ:,' a I.'-J,:rg-: number of
patent claims which may not actually
overlap into his invention, but which
threaten him with back-breaking litiga-
tion nonetheless. Patent litigation is a
harsh threat: the courts are on uncer-
tain ground in a field in which the lines
which delimit patent claims and validity
are obscure even to scientists. As Judge
Hand once complained, “How long we
shall -continue to blunder along without
the aid of unpartisan and aunthoritative
scientific assistance in the administra-
tion of justice, no one knows.” Parke-
Davis & Co. v. Mulford Co., 189 Fed,
95, 115 (C.C.5.D.N.Y. 1911). It is an
acknowledged fact in patent law that
there are strict courts and easy courts
in the determination of a patent’s val-
idity, and that courts become less “chari-
table” as the case goes up on appeal.
Glascock and Stringham, Patent Law

188-198 (1943).

The effect has been, as the District
Court found in the National Lead case,
that “the newcomer is confronted by a
veritable jungle of patent claims through
which only the very powerful and stout-
hearted would venture, having a regard
for the large initial investment which
the business requires. These patents
. . . have . . . been forged into instru-
ments of domination of an entire in-
dustrv. The net effect is that a business,
originally founded upon patents which
have long since expired is today less
accessible to free enterprise than when
it was first launched.” U.S. v. National
Lead Co., 63 F. Supp. 513, 522
(D.CS.D.N.Y. 1946).

LITIGATION VALUE

More pointedly, the record in the
Hartford-Empire case reveals th':’f.t the
unveiled threat of infringement suit was
one of the weapons by which the glass
monopoly was defended; ® . . . you are
eoing to be sued and continue to be
sued until you are out of business,” U.S.
v. Hartford-Empire Co., 46 Fed Supp
541, 580 (D.C.N.D. Ohio 1942). As a
further illustration, one company divided
its patents (which numbered over 600)
into three categories as set out in ils
Secretary'’s “Memorandum of Policy™:
“In t';:l;i'ng out patents, we have three
main purposes—(a) to cover the actual
machines which we are putting out. . . .
(b) to block the development of ma-
chines which might be constructed by
others for the same purpose as our ma-
chines using alternative means, (c) to
secure patents on possible improvements
of competing machines, so as to ‘fence
in’ those and prevent their reaching an
improved stage.” Cited in W. H. Ken-
von, Current Problems in the Patent
i-;y.muu (1946) 28 Journal of the Patent
Office Soceity 224, 230,

There are, of course, sound economic
reasons why a company will “suppress”
which have nothing to do with mo-
nopoly. The company may itself de-
velop an invention which may improve
a process sufficiently to increase a prod-
ucts marketability, but which will re-
fuire l:'.nmplf_*lr.*l}r new types of mﬂt:hint-r}f
and thus jeopardize a huge overhead
investment. It will be worthwhile for
a company in the feld to take the com-
peting patent and simply not use it
Furthermore, one patent may be so ef-
ficient as to render many others useless
and they are retired before their time.
Therefore the contention is made that
“suppression” is no real problem, but

that it is just the normal operation of
progress. But the answer to the first
explanation is stated in an old case—
“It is as important to the public that
competition should not be repressed by
worthless patents as that the patentee
of a really valuable invention should be
protected in his monopoly.” Pope Manu-
facturing Co. v. Gormally, 144 U5, 224,
12 Sup. Ct. 643 (1592). Patent Com-
missioner Ooms answered the second to
some extent when he said, "If you agree
with me that suppression is no real prob-
lem, you must also agree with me that
any remedy designed to be invoked
when suppression is clearly disclosed is
harmless.” Ooms, Address, 28 Journal
of the Patent Office Society 15 (1946).

COURT SPLIT ANALYZED

It is possible that the split of the
Court in both the Hartford-Empire and
National Lead cases may reveal its gen-
eral attitude to unworked patents. Cer-
tainly, Justice Roberts’ language in the
first case is misleading. “The owner of
a patent is not in the position of a quasi-
trustee for the public” (323 U.S. 432)
sounds reassuring to the most demand-
ing advocate of the right not to work
a patent. However, his opinion and its
later clarification (324 U.S. 570) clearly
uphold compulsory licensing as a remedy
under the Sherman Act. The split came
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on the question as to whether the Dis.
trict Court could order a forfeiture of
the patents. The majority overruled the
forfeiture and assured a reasonable roy-
alty to the defendants. Vigorous dis.
sents by Justices Black and Rutledge
pointed out that the defendants should
not profit through royalties from patents
so misused, However, the principle that
the patentee can be deprived of the
patent right because of organized sup-
pression would not seem to be altered
by the payment or non-payment of g
reasonable royalty. Where the Courly
did deal directly, in the Hartford-Em-
pire case, with the issue of non-use by
an individual patentee, it was on an
inconclusive point. The District Court
had decreed that the defendants should
he enjoined from taking out any patents
in the future with the intention of not
lI.'-:i'Ihg them within four Vears, failure
to use in that time to he prima facie
proof of such intent. The Supreme
Court overruled on this point, maintain-
ing that this was "legislative rather than
remedial.” 323 U.S. 432
did not argue the issue, but endorsed
the District Court holding, citing the
Maorton Salt case to the effect that abuse
of the patent right should result in de-
nial of its benefits. This division of the
court, however, does not seem to go to
the right of a patentee to bring an in-
fringement suit on an unworked patent,
but only to the question of how far §
Sherman Act decree can g0 as a rl_*med}'.

If the division of the Court does be-
come relevant, it is interesting to note
that there was no clear majority in either
case, The Hartford-Empire decision was
4-2 (Black and Rutledge dissenting and
Murphy, Douglas, and Jackson not par-
ticipating) and the National Lead de-
cision was 4-3 (Murphy, Douglas, and
Rutledge dissenting, Black and Jackson
not participating). If the attitude of
the court towards individual suppression
is actually to be determined by this split
as to royalties on patents involved in
anti-trust action, then the issue is in
the hands of Mr. Justice Jackson, and
is not foreclosed by these decisions. Fur-

case specifically left the possibility of
forfeiture decrees open, inasmuch as the

ford-Empire case, framed its decree in
terms of reasonable rovalties. The dis-

senters felt that the annfarritEm;:rim
case should be re-examined.

In determining the outcome, the lan-
guage of the Constitution might be rele-
vant; it gives Congress power to make
patent laws “To promote the progress
of science and the useful arts.” To the
extent that an unused patent mav not
only not promote, but may block prog-
ress, it is not in keeping with this pro-
vision, and the patent law cannot be
construed to allow such a non-use. On
the other hand, it is true that individual

incentive, and therefore progress, may
be stimulated by such a privilege. As
always, a proper balance must be struck.
Insofar as the courts are now applving
the principle of compulsory licensing
only in cases of proven abuse, and are
on the point of requiring a certain
amount of “good faith” in bringing in-
fringement suits on unworked patents,
such a balance may result,

---naturally
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