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Civil Déf_ense-
Dangers Noted

The problem of assuring continuity
of government in the event of an
atomic attack upon this country was
discussed by Professor Charles Fair-
man in an address before the Section
on Military Law of the State Bar of
Wisconsin in Milwaukee last Thurs-
day afternoon.

Mr. Fairman pointed out that “our
gsprawling federal scheme of govern-

Dance

The Spring series of Dormitory
Association dances continues this
Saturday evening with musie, dane-
ing, ete. in the Harkness bailiwick
beginning at 8:30 p.m. Admission
is by presentation of membership
tickets or payment of one dollar at
the door. Setups will be provided.

MGSB,- Katzenhacitl

Discuss Secrecy

“] say if vou know what defenze

| information you're looking for, you

can get it. Just read Air Magazine
or Rockets and Missileg,” declared Dr.

|| Edward L. Katzenbach, Jr., director

of the Harvard Defense Studies Pro-
gram, while discussing “Secrecy and
Government Agencies” Thursday,
February 20, with Representative
John E. Moss (D)

of California,

& | chairman of the House Sub-commit-

! tee on Government Information, at

Charlezs Fairman

ment was not designed for an em-
battled nation. Our scheme of pub-
lic administration . . . characterized
by a mass of autonomous local units
conducted by elective officers rather
than by professional adminstrators
. . . is not a scheme readily adapt-
able to conditions following a nuclear
attack.”

After noting the value of state and
municipal planning, Professor Fair-

(See CIVIL DEFENSE on page four)

Group Studies

Maritime Code

An international conference on the

Law of the Sea opened last Mon-|

day in Geneva, Switzerland. The con-
ference will meet for nine weeks to
consider the recommendations for a
universal maritime code submitted by
the International Law Commission
which has been conducting research
on maritime law for several years.

It is expected that the conference
will endorse the proposed World
Maritime Organization to be estab-
lished as a specialized agency of the

mited Nations, similar to the Inter-
national Civil Aviation Organization.

The conference is considering prob-
lems such as the breadth of territorial
waters, the right of innocent pas-
sages, the nationality of ships, penal
jurisdiction in maritime collisions,
slave trade, pollution of the sea, and
piracy.

It ig also dealing with problems re-
lated to fisheries and the conservation
of sea life, the continental shelf, and
exploration and exploitation rights of
the sea's natural resources. Moreover,
the problem of access of land-locked
countries to the sea is being studied.

The conference will draft an inter-
national convention or group of con-
ventions to be submitted to partici-
pating countries for ratification.

The conference, which is meeting in
Palais des Nations, European head-
quarters of the United Nations, is be-
ing attended by jurists, natural scien-
tists, and diplomats from 90 countries.
Not only are UN member countries
represented, but also states that-

belong to specialized agencies of the|

! | formation

! |a meeting sponsored by the Boston
| | College Law School Forum.

“But you cannot get that same in-
from the Government,”
stated Representative Moss. “Be-
cause of the timidity of the courts,
and the lack of Congressional atten-

‘tion, the Executive has moved inm_

|the field of secrecy policy in such a
way that if a certain memorandum
|of the Attorney General were taken
I literally, that branch would be in com-
plete control, Then Congress could
represent nobody but the Executive.”

“We all knew about Sputnik in
plenty of time,” charged Dr. Katzen-
bach. “But the President and the Sec-
retary of Defense were not taking
in the information they were sup-
plied with. And this weakness existed
before Eisenhower.

“In 1949 Mr. (Thomas K.) Fin-
letter, later Secretary of the Air
Force, wrote a powerful letter expos-
ing our air weaknesses. When Con-
gress appropriated remedial funds,
| President Truman impounded them
luntil the Korean War."

“We are finally going to do some-

Harry S. Ashmore

Ashmore Hits
Press Failure

| Inthe first Nieman Fellowshi - | :
| o : wallp Leg | Advisor has been punctuated by stﬁ'-_@

| ture, given to commemorate the twen-
|tieth anniversary of the Foundation,
(Harry F. Ashmore, editor of the
Avrkansas Gazette, took the press to
task for failure to properly report
the news,
. Ashmore, himself a former Nieman
| Fellow, used the Little Rock episode,
{which he said was exceeded only by
| Sputnik in impact on the publie dur-
ing 1957, as an example. The failure
lay, according to Ashmore, in the
journalistic maxim that “what hap-
pens is news, and what doesn’t isn't.”
The result of this attitude in Little
Rock, he continued, was the omizsion
of the story of the “silent majority,"”
those who disapprove of inteeration
but who deplore the use of violence.
Giving all of the space to the sensa-
tional news played into the hands of
‘the extremists, by giving the impres-
'sion that there was no middle ground.
| Also neglected, said Ashmore, was
\the failure of the administration to
prepare the South for the aftermath
lof the 1954 desegration decision of
' the Supreme Court. Neither political

thing about the attitude that infor-| pressure, nor personal popularity,
mation should be withheld unless re-\nor the prestige of his office was
lease can be justified,” rejoined Con- | brought to bear by the President on

(See SECRECY on page four)

| (See ASHMORE on page four)

Of Address

'“ForeigT Policy” Suﬁ'éi

by Stassen

Harold E. Stassen, who resigned two weeks ago as Presidential Advisor

| on Disarmament, will appear at 8 p.m., February 28, at Sanders Theatre

| under the sponsorship of the Harvard

Law School Forum. His address on

the topic of American Foreign Policy will be introduced by Associate Dean

David F. Cavers of the Law School.

Mr. Stassen, who in 1939 became the youngest man ever elected gov-

srnor of Minnesota, has recently an-
nounced his candidacy for the gov-
‘ernorship of Pennsylvania. He re-
siened as Minnesota Governor during
his third term in 1943 to serve with
the U. 8. Navy in the Pacific.

After the war he was appointed a
delegate to the San Francisco Con-
ference of the United Nations and
has since been active in Republican
national politics. He resigned the
presidency of the University of Penn-
svlvania to take the post of advisor
to President Eisenhower on Disarma-

ment and recently participated in
the London Disarmament Confer-
eNces.

Mr. Stassen’s term as Presidential

Kalmus Selected
By Law Review

In a traditionally long election last-
ing three days, Geoffrey M. Kalmus,
| 21, of Fair Haven, N. J., was named
| president for Volume 72 of the Hai-
vard Law Review., The term of office
begins with preparation of work for

the November, 1958, issue. Upon

lelection the new president then ap-
pointed his own staff of officers and
editors, all second-year students.

Mr. Kalmus selected Thomas Ehr-
lich of Cambridge and Milton J.
Grossman of Baltimore as Article
Editors. Alan G. Blumberg of New
York was named Treasurer,

Those appointed Note Editors were
Jay A. Erens of Glencoe, Illinois, and
W. David Slawson of Grand Rapids,
Michigan. Case Editors named are
James E. Courtney of Meadville, Pa.,
and Daniel A. Rezneck of Troy, N. Y.

William J. Kiernan, Jr., of Lexing-

Book Review Editor. Guy Paschal of
New York will assume the position of
Developments Editor.

L@alized Wire-tapping Necessary to Comba
Streamlined Efficiency of Organized Crime

By Edward 5. Silver
| There is a great deal of fuzzy

| thinking about the “dirty business”
lof wire-tapping that sorely needs
clarification. Laymen, as well as law-
vers, feel a lift when they throw the
cloak of Justices Holmes and Brandeis
about them, and brand wire-tapping
as “dirty business."” When they do
s0 it is obvious that they did not read
the Olmstead case (277 U.S. 438
(1928) ).

The Olmstead case involved illegal
wire-tapping by federal prohibition
agents in the State of Washington,
where wire-tapping was declared to
be a erime by a specific statute. What
both great judges said was that law
enforcing agents should not be per-
mitted to violate the laws even if it
aucceeds in convieting eriminals. This
is what Mr. Justice Holmes said (p.
469), *. . . I think, as Mr. Justice
Brandeis says, that apart from the
Constitution, the government ought
not to use evidence obtained, and only
obtainable, by a criminal act . . "

Later, again governed by his dis-
taste for evidence procured by law

UN, though they are not members of | officers while violating a specific sta-
the world organization. Among this|tute, he said (p. 471), “But if we are
second group are the West Germani to confine ourselves to precedent and
Federal Republie, Switzerland, South | logie, the reason for excluding evi-
Korea, South Vietnam, San Marino, | dence obtained by violating the Con-
and Vatican City. stitution seems to me logically to lead

Edward S. Silver

District Attorney of Kings County
and President of the New York State
District Attorneys Association

to excluding evidence obtained by
crime of the officers of the law.”
Understanding now the clear and
only basis for Justice Holmes® dissent,
we can put the word “dirty business”
in the correct light. 1 quote the
Justice (p. 470), “For those who
agree with me, no distinetion ean be
taken between the povernment as

prosecutor and the government as
judge. If the existing code does not
permit distriet attorneys to have a
hand in such dirty business, it does
not permit the judge to allow such
iniquities to succeed.”

There are those who like to con-

ever that word really means. There
is a feeling among those “Liberals”
that to come within the aura of that
term, they must be against wire-tap-
ping without thinking clearly on the
question of whether the wire-tapping
iz done according to law, or as in the
Olmstead case, in violation of the law.
Nor do they address themselves to
whether wire-tapping is or is not nec-
essary in the present day fight against
crime, One can well cite Mr. Justice
Brandeis in the Olmstead case at this
point where he says (pp. 473-474)
“But ‘time works changes, brings in-
to existence new conditions and pur-
poses”."

| speak for the great majority of
prosecutors, who are not only ardent
advocates of eivil rights, but do some-
thing about it.

It iz very important to point out
that the wire-tapping controversy is
not between those who cherish eivil
liberties and those who are indifferent
to them. Indeed the record shows

(See WIRE-TAFPPING on page three)

sider themselves as “Liberals,” what-|

eral forays into the political arena,
the most notable being his unsueccess-
ful attempt at the 1956 Republican

Harold E. Stassen

| convention to displace Richard M.
Nixon as Vice-Presidential candidate.

The dynamic 50-vear-old Stassen
' may be now engaged in a battle for his
political life as he attempts to secure
the Republican nomination for Gov-
ernor in Pennsylvania. The indefati-

| gable “Liberal Republican” campaign-
| er must overcome the almost unani-

mous opposition of the organized Re-

| publican party in the Keystone State

in order to succeed.

Tickets for this Forum can be pur-
chased for 95¢ at the door or at the

' Forum office at 23 Everett Street.

Hogan to Speak

Speaking tonight at 8 in the large
meeting room of Harkness Commons
will be Henry M. Hogan who, since
1947, has been General Counsel to
General Motors Corporation. Mr. Ho-
gan, appearing before members of
the Student Bar Association, will have
as his topic, “Work of the General
Motors Legal Staff.”

Mr. Hogan is a New Englander by
birth, having first seen the light of
day at Torrington, Connecticut, in
1896. He has received an A.B. from
Holy Cross and an LL.B. from Ford-
ham Law School. During World War
| T he served with the U. S. Navy. Mr.
| Hogan has been admitted to the New
| York and Michigan bars and current-
ly is a member of the Bar Associations
of the cities of New York and Detroit.
Ever since his admission to the bar
he has been associated with General
Motors. He became vice president of
the Corporation in 1941, remaining
in that position until the present time.

In addition to his duties with Gen-
eral Motors, Mr. Hogan is currently
chairman of the Committee on Juris-
prudence and Law Reform of the
American Bar Association.

Admission to the program will be
by SBA card or payment of 50c.

ton, Mass., will serve as the new|

Concerts

With the repair of the HiFi
set in the Wheeler Room, Holmes
Hall, recorded music concerts have
once again been scheduled. Spon-
sored by the Dorm Council, the ses-
sions have been listed for 3-5 p.m.
on the following dates: Feb. 28,
March 5, March 9, March 12, and
March 14.
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P etters to the Editor

DEAR SIR:

In the E‘Il..'l'll"Ll:IT:'.' 201 1ssue of the REcorDb,
Mr. Herbert Brucker, Editor of the Hart-
ford Courant wrote an article in which he
l.'ﬂﬁti;:;l[t‘-.l the American Bar Association for
its failure to revise its attitude towards
photography in the courtroom and radio and
television broadeasting of court proceedings.

Mr. Brucker first mentioned that the
Foundation responsible tor the new, but sub-
stantially unchanged Canon 35 “conspicuous-
Iy did not include newspapermen and broad-
casters. This hardly seems improper, in
light of the fact that the ABA does not
purport to represent newspapermen  or
broadcasters. Its canons can only obtain
|m|1|in' sanction t]n'uu;_{h |ugir‘-]1tih':.' 0or jm!i—
cial action, and in the proceedings of either
the press is amply able to make itself heard.

While it is perhaps true that the reasons
given in 1937 for not allowing photography
and broadcasting in the courtroom are no
lonzer applicable, it 1s stll thoroughly justi-
hable to continue the ban, even assuming that
all participants would be unaware of it.

I'i:rh:lpﬁ the best reason 1s that in the past
the press has proven conspicuously unworthy
of the freedom granted it by the first amend-
ment. With a few notable exceptions, the
press has dwelt exclusively on the lurid and
sensational case, frequently giving the jury
advance notice about the tq:‘.-'.tilunllj..'. confes-
sions and the like. No doubt some of this
information was given out by lawyers who
should have known better, but that is hardl
an excuse.

Moreover, the sort of case that the broad-
casters would most likely be interested in is
the tvpe of case in which it 1s most possible
to Fm:jun!it;{: the rigi:l'f:-; of the ]Ji.thiLf'h. Fven
if whether or not someone has been adversely
affected by having his trial broadcast can only
be determined after the fact, if it later turns
out that such 1s the case, ’rh4.:1'|1 in the interest
of justice, the case would have to be retried.
[ cannot see :ITU'[EIIII'II-_: to be p;:l]m:d hji.' t'.lking
the chance except the amusement of the pub-
lic. This is not the function of the courts,
and is not likely to be the reason that the case
was hrourht.

Indeed, it might well be suggested that the
press has far too much |i|‘|l:rl'_..' in the court-
room now, and that the fArst amendment
should be restricted in its scope.

Jacob W. Taodd
2 1.

To THE EDITOR OF THE RECORD:

It is a rare occurance indeed when 1 am
moved to comment upon a newspaper edi-
torial. However, | have just read the editori-
al entitled “Trial and Error" in the Febru-
ary 13th issue of the HARVARD LAW RECORD,
and 1 am prompted to add my “brave™ to
its well-presented thoughts.

Trial practice cannot, of course, be learned
at the Law School. In this field, as is the case
with so many other aspects of the law, experi-
ence 18 the greatest teacher. Nonetheless,
exposure to the subject, and a stimulation and
awareness of the problems of marshalling
and presenting factual material, as well as
the practical application of the rules of evi-
dence, has been long overdue in the Law
School curriculum,.

My own experience, and the experiences of
my contemporaries, have indicated to me
that the vounger members of the bar are
more often called upon to try cases than are
their more established brethren. The older
practitioner would rather leave this phase of
the practice to his yvounger, more energetic
colleagues, for he has found that protracted
litigation is for the most part physically rig-
orous, time-consuming and relatively non-
compensatory, It is, therefore, a field to
which the Law School graduate is exposed
early in his practice. Unfortunately, too
many attornevs have no idea how to go about
gathering and effectively presenting factual
data. It is interesting to note that the inade-
quacy of presentation of factual material,

HARVARD LAW RECORD

Current dase

When Everett D. Green walked out of Fed-
eral District Court for the Distriet of Co-
lumbia last December 26, he left two murder
convictions and a four-vear struggle in the
courts behind. His final appeal to the United
Eta?es supreme Court split that bench five
Yo Tour.

Green's troubles began in May 1953, with
the death of one Miss Brown in a fir: at his
home. He was indieted on two counts: (1)
arson undey D.C. CopE § 22-401 (1951) and
(2) murder in the perpetration of arson un-
der D.C. CopgE § 22-2401 (1951). The trial
court instructed the jury that it eould find
Green guilty of arson, and of either first or

Huge L. Black

second degree murder, assuming that second
degree murder was here included within first
degree murder. Verdiets of guiity of arcon
and guilty of murder in the second degree
were returned. The jury made no mention of
first degree murder.

Gireen’s Argument

On his first appeal to the United States
Court of Appeals for the District of Colum-
bia Circuit, Green argued that the trial court
erred in instructing the jurv on second degree
murder, and that the jury might well have
acquitted him altogether on the second count
of the indictment but for the erroneous in-
struction. Green v. United States, 218 F.2d
gob (D.C. Cir., 1955). The statute govern-
ing the offense read, “Whoever, being of
sound memory and diseretion, kills another
purposely . . . or without purposge so to do
kills another in perpetrating or in attempt-
ing to perpetrate any arson, as defined in
section 22-401 . . . is guilty of murder in
the first degree.”” D.C. CoDE & 22-2401
(1951).

The court conceded that a defendant might
be found guilty of murder in the second de-
gree if the evidence warranted it; but when
the evidence shows that the defendant com-
mitted arson and that the fire was the sole
cause of the victim’s death, the defendant is
either guilty of murder in the first degree
or he is guilty of nothing. After reviewing
the relevant evidence Judge Wilbur K. Miller
gaid, “In the present case . . . all the testi-
mony as to what occurred in the burning
house pointed to murder in the first degree
and nothing else. Hence there was no reason
for a second degree instruction, and giving
it was at least technically erroneous.”" (218
F.2d at 859).

Great Risk

tecognizing that Green might have been
found not guilty on the second count had the
erroneous charge not been given, Judge Mil-
ler candidly wrote, “(Green is manifestly tak-
ing a desperate chance. He may suffer the
death penalty. At oral argument we inguired
of his counsel whether Green clearly under-
stood the possible consequence of success on
this appeal, and were told the appellant, who
is 64 vears of age, says he prefers death to

even at the appellate level, was commented
upon by Justice Stanley E. Qua, as reported
elsewherz in the same issue of the RECORD.

Therefore, 1 hasten to add myv approval to
the position expressed in your editorial, to
provide a course in Trial Practice to as many
students as would seek it.

Theodore M. Newman
LL.B. '48

apending the rest of his life in prison.” (218

F.2d. at 859). .

The case was remanded for a new trial.
Judge E. Barrett Prettyman {Llﬁﬂfﬁtlil;:ﬂ:-rl. feel-
ing that even if the instruction was erroneous,
the defendant had been treated more favor-
ably than he deserved. :

At the outset of the second trial Green
raised the defense of former jeopardy, which
was overruled. A new jury found him guilty
of murder in the first l'lf.-_"g!'ﬂﬂ' after II]{’II]E -
gtructed only on Umt%. off en]sl:-, l'_t}n h::-: swnm}
appeal, the Court of Appeals sat en banc ant
aHiBrnmrI six to three. 236 F.2d —708 (D.C.
Cir., 1956).

Cecond Convietion

Green argued that his second trial should
have been confined to the lesser offense of
which he had been convicted, and should not
extend to the original indictment. But the
court affirmed his second conviction on the
authoriiy of Trono v. United States, 199 U.S.
521 (1905), where Justice Rufus W, Eeek—
ham had written, “The reversal of the judg-
ment of conviction opens up the whole con-
troversy and acts upon the original judgment
as if it had never been. The accused by his
own action has obtained a reversal of the
whole judgment.”" (199 U.S. at 555).

Judge David C. Bazelon's dissent held that
a third trial was warranted because of the
improper admission of statements by the de-
fendant to police before arraignment. Judge
Charles Fahy would have reversed on the
grounds that Green did not, by appealing,
waive his right against double jeopardy.

The litigation finally came to its elimax last
December when the United States Supreme
Court reversed the conviction. 355 U5, 184
(1957). Speaking for a majority of five,
Justice Hugo L. Black said that a person can
be placed once in jeopardy even without a
verdict’s being rendered; “a defendant is
placed in jeopardv once he is put to trial
before a jury so that if the jury is discharged
without his consent he cannot be tried again.”
(355 LS, at 188).

Implicit Aequittal

The Justice recognized that a defendant
can be tried a second time for an offense
when, by appealing, he has obtained a rever-
gal of his first convietion. But here the ver-
diet at Green’s first trial was, "under the
oreat majority of cases in this country”, an
“implicit acquittal on the charge of first de-
gree murder.,” (355 U.S. at 190). There-
after, the offense of first degree murder was
not involved in the case.

Justice Black thought it absurd that Green
should be required *“to barter his constitu-
tional protection against a second prosecu-
tion for an offense punishable by death as

Felix Frankiurter

the price of a suecessful appeal from an er-
roneous conviction of another offense for
which he has been sentenced to five to twenty
vears' Imprisonment.” (355 U.8. at 193).
He distinguished the Trono case, holding it
applicable only to a peculiar situation then
present in the Philippine Islands, where that
case arose; and concluded that “a second
tl-ml} for Gt‘r.leun for first degree murder was
contrary to both the letter and spirit of the
Fifth Amendment,” (355 U.8. uflE}H},

Dissenting Views
. The dissenting opinion was written by Jus-
tice Felix Frankfurter, LL.B. '06: Justices
Harold H. Burton, LL.B. '12, Tom C. Clark,

_ and John Marshall Harlan concurred, Jus-

o
-
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tice Frankfurter thoroughly reviewed the his-
tory of the Anglo-American tradition against
double jeopardy. He felt that in deciding
Trono, the Court had in fact dealt with the
same Elltliiltiiﬂn now before it, and that that
decision “did not turn on any surviving pe-
culiarities of Spanish procedure, or on the di
fact that the plaintiffs in error relied on a of
statutory provision rather than on the Fifth i
Amendment itself."” (3556 U.8. at 207). ar
As to an implicit acquittal, Justice Frank-
furter said —in words reminiscent of his
many renlmu'ka on the meaning of a denial of f
certiorari by the Court (See, e.g., Sheppard H
V. Ohio, 352 'Lb 910 [1956]) “Surely the -
silence of the jury is not . . . to be interpreted ;i‘
4s An express finding that the defendant is "'
not guilty of the greater offense. All that can r
with confidence be said is that the jury was i‘l
in fact silent,” (355 U.S. at 214). “The jury ﬂ
found him guift}; of all the elements neces- ;h
sary to convict him of the first degree felony 1
murder with which he was charged, but the :ﬁ
judge’s erroneous instruction permitted the de

jury, for its own undisclosed reason, to ren-
der an irrational verdict.” (355 U.S. at
215). The Justice concluded that the framers
of the Bill of Rights were concerned to pro-
tect the accused; but “On the other hand,
they were also aware of the countervailing
interest in the vindication of eriminal jus-
tice, which sets outer limits to the pro-
tections for those accused of crimes.” (355
U.S. at 219).

Likely Results

The narrow division of the Court indicates
the many strong arguments which can be ad-
vanced on either side of the question. One
who feels that all doubts should be resolved =
in favor of an accused will agree with Jus-
tice Black in finding an implicit acquittal
by the jury on the first degrez murder charge,
even though the jury said nothing one way ]
or another, Actually, it is somewhat doubt-
ful whether the average jury has any con-
ception of what an implieit acquittal is. But
it seems equally unrealistic to hold that an ac-
cused who has not been convicted of one of-
fense “waives” his right not to be retried ot
that charge if he appeals his convic'ion for
another offense, even if both arise from the
same acts.

On the other hand, Distriet Court Judge -
James R. Kirkland, releasing Green last De-
cember 26, expressed concern over the im-
pact of the Court’s decision on future cases

It is hard to forecast what will come out of |
this case,” Judge Kirkland said. But he in-
tlméltt"d that in similar cases in the future,
Judges may hesitate to render instructions on
second degree murder in doubtful cases,
and juries may be less inclined to return &
moderate finding. The Judge was quoted as
saying that it “appears more men may go o
their deaths.” (Washington, D.C.. Evening
Star, December 26, 1957, p. A-6, col. 2). ¥
—OQliver
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WIRE-TAPPING

(Continwed from page one)

that the district attornevs are alert
to protect eivil rights, indeed the eivil
rights of those who are charged with
erime. 1t is they who are generally
in greatest need of that protection.

Let me list some bills which the
New York District Attornevs’ Asso-
ciation, not Bar Association or Civil
Liberties group, advocated and in-
troduced in the New York State Leg-
islature to protect the rights of de-
fendants:

1. Legislation to provide (at the cost
of the State, on a eourt order,)
indigent persons with daily copy
of testimony and the eost of ex-
pert witnesses, when needed, in
preparation of their defensze:
Legizglation to provide, in crimes
where a second offense makes it a
felony, a procedure that the prior
conviction 18 not disclosed to the
jury. [(As the law i3 now, it is
contained in the indictment and
read to the jury, and we consider
it unfair to the defendant):

3. Lemislation to provide that, where
a Judgment of convietion is va-
cated and a rentence s thereaf-
ter imposed for a lesser term than
the original sentence, any ftime
gpent by the person under the
original sentence be eredited to
the term of any other ssntince
which the defendant may current-
Iy be serving. (This is not the law
now )

4. Legzislation making it a crime for
one whe fails to appear in court
when the defendant ig paroled in
his own ecustody or in that of his
attorney. (Such a law would en-
ahla the digtriet attorney to npa-
role such persons and thus not
put them to the cost of procur-
img bail bonds for their freedom
pending trial).

et
H

It should be made clear, too, that
district attorneys are not in favor
of granting any law enforeing agen-
¢y the right to tap wires without a
court order.

Testimony

On April 19, 1955, 1 testified be-
fore the Judiciary Committee of the
House of Representatives, (See Hear-
ings before subcommittee No. 5 of
the Committee on the Judiciary,
House of Representatives, 84th Con-
gress, p. 97, ete.) In 1954, in a letter
to a Senate Committee looking into
the wire-tapping problem, 1 wrote to
the same effect. 1 quote the parts
dealing with our attitude not to per-
mit wire-tapping without a court or-
der:

I understand that the Attornsy
General does not favor a provigion in
the proposed hill requiring a ecourt
order, based on a showing of reason-
able cause, authorizing the tap. As
the Thstrict Attorney in the second
largest county in the country 1 re-
sort quite frequently (about forty to
fifty times a wear) to wire-tapping
in our firht against ecrime. Under our
state statute, I am required to get a
eourt order and I weleome it as a
reasonabhle restraint.

Power is a headv thing, sz Mr.
Justice Jackzon said in MeDonald
v. United States, 3356 U.8. 451. 455-
456 (1948), Just preceding that wise
observat'on he remarked, “so that an

olijective mind might weigh the need
. . . the right of privacy was deemed
too precious to entrust to the discre-
tion of those whose job is the detec-
tion of erime and the arrest of erim-
inals.™

Indeed, when we think we desire
to tap a wire we can have the order
and affidavit ready leng before we
have our setting in order, We have
never found the necessity to get an
order an ohstacle.

As a distriet attorney, I must not
forget that at timeg in the zealous-
nesz to solve a erime 1 might be
tempted to thrust aside protective
procedures that have come down to
us as a result of many hard fought
battles, Four ecenturies ago Lord
Coke (Secowd Institutes [(1656G) 48)
said :

“Every oppreszion against law, by
colour of any usurped authority
iz a kinde of destruction . . . and
it i8 the worst oppression that is
done by the colour of justice™

[ want to say that I strongly favor
the Attorney OGeneral having the
powe: to tap wires in his fight
against subversives. We must pet
the modern tools to fight those who
use the modern tools for their ne-
farious purposez. Yot, with this
neeeszary power shovld po the ob-
jective view of the ecourt in grant-
ing an onder permotting a tap.

At this point it m’ght be well to
state, too, that the district attor-
nevs in New York State advocated
and wrote the law passed by the New
York State Legislature in the 1957
session making it a felony punish-
able by not more than two years for
any law enforcing agent to tan a
wire without a court order. (See
New York Code of Criminal Proced-
ure, Section ¥13-h).

Enactments
Let me gquote the New York State
Constitution provisions and pertinent
part of the enabling statute which
permits wire-tapping by court order:
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Mew York State Constotaiion
Article 1, Section 12

. + « The right of the people to be
secure against unreasonable inter-
ception of telephone and telegraph
eommunications shall not be vio-
lated, and ex parte orders or war-
rants shall issue only upon ocath or
affirmation that there is reasonable
ground to believe that evidence of
erime may be thus obtained, and
identifying the particular means of
communication, and particularly de-
geribing the person or persons whose
eommunications are to be intercepted
and the purpose thereof. Adopted by
constitutional convention of 19:18; ap-
proved by the people November B,
15338,

Code of Criminal Procedure
Seetion 813-n

An ex parte order for the inter-
ception, overhearing or recording of
tellnn,r]'-u_]phi:r or telephonic ecommuni-
cations may be issued by any justice
of the supreme court or judge of a
eounty court or of the court of gen-
eral sessions of the county of New
York, upon oath or affirmation of
a distriet attormey, or of the attor-
ney peneral or of an officer above
the rank of sergeant of any police
department of the State or of any
political subdivision thereof, that
there iz reasonable ground to he-
lieve that evidence of crime may be
thus obtained and identifving the
particular telephone number or tele-
graph line and particularly describ-
ing the person or persons whose
communications are to be intercepted,
overheard or recorded, and the pur-
pose thereof, In connection with the
issuance of such an order the jus-
tice or judge may examine, on oath,
the applicant and any other witness
he may produce and shall satisfy
himself of the existence of reason-
able grounds for thé granting of
such application, Any such order
ghall be effective for the time speci-
fied therein but not for a period of
more than two maonths unless ex-
tended or renewed by the justice or
judge who signed and issued the orig-
inal order upon satisfying himself
that such extension or renewal is in
the public interest. Any sueh order
together with the papers upon which
the application was based shall be
delivered to and retained by the ap-
plicant as authority for intercept-
ing, overhearing or recording, or
directing the interception of the tele-
graphic or telephonie communica-
tions transmitted over the instru-
ment or instruments described.
true copy of such order shall at all
timez be retained in his possesszion
by the judge or justice issuing the
same (added L. 1942, e. 924, effec-
tive Mav 23, 1942; as amended L.
1957, c. 879, Sec. 1, eff. July 1, 19467).

There is a great deal of careless
comment on the evils of wire-tapping.

New Location
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frames replaced.
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One of the most glaring examples is
a statement appearing in a book en-
titled An Almanae of Liberty by Mr.
Justice Douglas of the United States
Supreme Court. 1 quote from page
395 of this book:

During 1952, there were in New
York City alone at least 58,000 or-
ders issued which allowed wiretap-
ping — over 150 a day every day in
the year., The New York gystem has
in practice been oppressive; it has
been used as the means wherebhy po-
lice have obtained puarded econfi-
dences of people and used the infor-
mation for corrupt purposes.

What were the facts? In 1952 all
five distriet attorneys in New York
City and the police department pro-
cured a total of 480 orders — less
than 1% of what Mr. Justice Doug-
las asserted. Here is the breakdown:

New York County 60

Kings County 54
Bronx County 14
Queens County 12
Richmond County 2

N. Y. Police
Department 338
480

While we are on statistics, may |
say that in connection with an in-
quiry made by a committee of the
New York State Legislature figures
were gathered on the number of wire-
tap orders procured by all the dis-
trict attornevs in the state of New
York. Sixtv-one of sixty-two coun-
ties reportad for the five yvear period,
1950 through 1954. These counties
account for a population of 14,590,806
(total population, 1950 census, is
14,830,192). For the five vears the
total number of wiretap orders pro-
cured was 2,394, or an average of
AT9 a year, for 61 district attorneys
coevering a population of over 1414
million people.

Prudence Displayved

surely it ean be said that this pow-
er 18 used with care and restraint.

There are those who with wvivid
imagination conjure up dire conse-
quences that will result from the
power to tap wires with a court or-
der. Twenty vears of experience in
New York State show that facts are
more reliable than fiction.

It 15 most interesting and in a
sense amusing when one reads in the
year 1958 the debates by the dele-
gates on our Constitution in 1787.
They put one in mind of those who
now beat their own breasts and is-
sue dark prophecies about our liber-
ties if wire-tapping by court order
were permitted.

Patrick Henry is often quoted, ap-
provingly, for “Give me liberty or
give me death,” but listen to him as a
delegate from Virginia oppose the
Constitution : “I would rather infin-
itely have a king, lords and com-
mons, than a government so replete
with such insupportable edicts.”

A Delaware delegate said: “We are
told that although three large states
form a majority of the people of the
thirteen, vet these three states will
never do harm to the rest of the
states, Gentlemen, I do not believe
you.”

Why do we need this right to tap
wires with court order? Simply, to
fight erime — modern crime — or-
ranized crime. Where is the sense or
logic to say that those engaged in
crime may use the telephone in fur-
therance of their inigquitous opera-
tions, and they do, without let or in-
terference?

Federal Judge and former Secre-
tary of War, Robert P. Patterson,
speaking on the subject of organized
crime before the American Bar As-
sociation on September 19, 1951, put
it well when he said, in part:

The underworld of today would
rate Jesse James as a small-fry ama-
teur, Crime hazs become big business,
with campaigng planned and or-
ganized like operations in legitimate
big business, with a structure of chief
executives, fiseal departments, legal
departments, public relations and the
rest. Advantage has been taken of
the most modern methods in busi-
ness organization, swhfl oonminion-

Broken lenses and

TR 6-3000

eations, swift transportation, Ad-
vantage has also been taken of lag-
Fing organization of government.
Law enforcement systems operating
along lines good enough for 1851 or
1901 are too slow for the swifter
pace of the times we are living in.

Further, in the same address, he said: |

In my opinion there is pressing
need also for Congress to legalize
the interception of telephone com-
munications — wire-tapping il vou
will — by federal enforcement offi-
cerd. Federal officers, as matters

gtand now, have no such power and |

ovidence so obtained iz not admis-
gihle in the federal eourts. Their
present inability is a erowning merey
to profeasional law-breakers. If we
are in dead sarnest in insisting that |
organized crime be defeated, we
should lose no time in putting this

powerful weapon into the hands of | k.

the officers we depend on to do the
necessary work., Experience in the
states where inteveeption of tele-
phome talks by low oficers iz allowed
proves that the liberties of decent
cilizens have been tn no way inter-
ferred with or injured,

Although the snow is now thawing,
many law students have been without
' the use of their cars due to the 19 inch
snowfall and blizzard of Sunday, Feb-
ruary 16. Classes, however, were held

What must be understood and un- ;H“ usual with few persons absent.

derstood most clearly is that this 1s¢

a right not given to the distriet attor-
neys, but rather to the people, and
that the district attorneys are their
agents who have sworn to carry out
their obligation to the people.

Wire-tapping a Necessily

All the distriet attorneys of New
York State, and all district attorneys
that 1 have come in contact with in
the National Association, feel most
strongly that wire-tapping is abso-
lutely necessary if they are to be able
to cope with the modern eriminal.

[Does tihe public wish this right
taken from its servants in this fight
against crime? We believe it does not.

On December 9, 1957, the Supreme
Court in Benanti v. United States
(3556 1.8, 96), though strictly speak-
ing obiter, declared that even in a
state like New York, the intercep-
tion and divulgence of a telephone
communication is a violation of Sec-
tion 605 of the Federal Communica-
tions Act (1934). This decision is
considered a serious blow to law en- |
forcement, particularly in the ﬁp:ht!
against organized erime, |

Tnere has now been introduced in
the United States Senate a bill (S.]
3013 — to amend Section 605 to au-
thorize certain communications to be|
intercepted in compliance with state
law and for other purpose) which
would except from the operation of
Section 605, F.C.A., district attor-
neys and law enforeing agencies that
operate under statutes permitting
wire-tapping by court order, *. . . if
such interception was made after de-
termination by a court of such state
that probable cause existed for belief
that such interception might disclose
evidence of the commission of a
crime.” It is hoped Congress will un-
derstand the importance and urgency
of this bill and move it to a success-
ful passage with all speed.

McClellan Bill

The sponsors of this bill were Sen-
ators MeClellan, Ives, Ervin, Mundt,
Goldwater and Curtis. In a state-
ment on the floor of the Senate, Sen-
ator McClellan in behalf of the hill
and his sponsoring colleagues said in
part:

As chairman of the Senate Select
Committee investigating into im-
proper activities in the field of labor
amil management, and as a member
of the Judiciary Committee, I am
cognizant of the problems facing
prosecutors and enforcement agen-
cies in their conscientious efforts to
eliminate crime and to punish the
eriminals, particularly the organized
eriminal syndicate rings engaged in
T.l'il:i_{'ﬂ.pl't':ﬂ.l;i’ criminal rackets, such as
labor racketeering, narcotics, bribery

and extortion rings. |

The detection, investipation and
progecution of erime, particularly or-

ganized erime, will be seriously han- |

dicapped and weakened. In many
cases prosecution and investigation

of ecrimes would be completely
thwarted and would eollapse were
wiretapping to be denied to the law
enforcement apencies.

. + . Congress has never intended
to permit the eriminal to use the
meanz of modern eommunication
with impunity by enjoining law en-
forcement agencies Trom intercepting
his communications. To accept such
interpretation would mean that Con-
press intended to rive criminals free
licenge and encourapement to use
communications without fear or han-
dicap and . . . grant these criminals
a ‘privileged sanctuary.’

. . . In the field of criminal detee-
tion and prosecution, the law enforee-
ment agencies are constantly waging
a war against criminals who attack
society. To do so effectively, it is
necessary and essential to intercept
their communications.

===

Many states, such as New York
State, have enacted laws to enable
their enforeement apencies to inter-
cept communieations under proper
gafeguards and to eliminate the dan-
gers of promiscuons and improper

(See WIRE-TAPPING on page four)
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