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Burton Retires
From Bench

Harold Hitz Burton, 70, is retiring
from the United States Supreme
Court on Monday. He is doing so, the
Justice explained, “with regret but in
accordance with competent medical
advice and with a desire to serve the
best interests of all concerned.”

Justice Burton received his LL.B.
from the Law School in 1912, He was
appointed to the Supreme Court on
October 1, 1945, by President Tru-
MAan.

Burton, an Ohio Republican, was
acting mayor of Cleveland from
November 9, 1931 to February 20,
1932, mayor, 1935-40, and United
States Senator, 1941-45.

President Eisenhower accepted Jus-
tice Burton’s resignation with “great
regret,” declaring that the Justice had
served the Court with "high distine-
tion."”

Judge Potter Stewart, 43, of the
Sixth Circuit, a native of Cincinnati,
was named by the President tv replace
Justice Burton last Tueaday.

aﬂd. .Sludentﬁ
Are Motley Crew

The Root Room of the Law Library
looked more like a part of the United
Nations Building in New York than
a part of Langdell Hall last Thursday
evening. About 60 graduate students,
representing more than 20 different
countries, were gathered together and
discussing, in motley accents, every-
thing from law and politics to hula
hoops and the World Series.

The occasion was the annual recep- |
tion and buffet supper sponsored by

Acguislition Department

rvard Law TRecord

America’s Oldest Law School Newspaper

CAMBRIDGE, MASS., THURSDAY,

Harold H. Burten
Associate Justice
United States Supreme Court

Supreme Court
Sets Precedent

Last week's decision of the United
States Supreme Court ordering the
reinstatement of the school integra-
tion program in Little Rock set a
precedent. All nine of the Justices
signed their names to the Court’s
opinion.

Ordinarily an opinion is written by
one judge. The others either concur in
the opinion or dissent. In Erown v,
Board of Education, the historic 1954
Supreme Court decision which ruled
separate but equal schools for negroes
unconstitutional, the opinion was
unanimous. But it was written by
Chief Justice Warren, the other eight
Justices merely coneurring. Thus it
is known as the Warren opinion,

The decision last week could easily
have been an ordinary per curiam
opinion by the Court. But a per

the Law School as a general get ac-
quainted affair for the graduate stu-|
dents, It appeared to be quite aj
BUCCESS,

ewriam decigion does not g-mltain the
the signatures of the Justices.

Last week’s signing of the opinion

OCTOBER 9,

1958 Harvand Baw Schasl

Coprright, n‘s!a.

‘ Eban to Speak

Abba Eban, Israel’s ambassador
to the United States, will address
the Law School Forum on Friday
evening, October 17, in Sanders
Theatre. He will discuss the sig-
nificance of the formation of the
United Arab Republic.

Privilege For
Fourth Estate?

Does the fourth estate have a
common law privilege to allow its
members to refuse to disclose sources
of information in legal proceedings?
Judge Potter Stewart's opinion,
handed down from the Second Circuit
bench last week, upheld District
| Judge Sylvester J. Bvan's ruling that
| Marie Torre, New York Herald Trib-
une writer, must disclose the source
of a statement published in her
column.

Miss Torre quoted an unidentified |

C.B.S. spokesman as saying that
|Judy Garland was “known for a
;Ilii.‘,'hl}' developed inferiority complex™
and “did not want to work because

| something iz bothering her.”

| Miss Garland brought suit against

| C.B.S. for breach of contract and for
false and defamatory statements
about her which the defendant al-
legedly caused to be published, As a
deponant in that aection, Miss Torre
refused to disclose the name of her
| source, but asserted that it was a di-
| rect quotation from a C.B.S. execu-
tive. When she refused the judge’s

lorder to digclose her source, she was | gachusetts Avenue, the former home |

Y
| sentenced to ten days in jail for con-|of Sargent College. As far as thelEFuture Bl‘ight,’

tempt last November 12,

Miss Torre took refuge behind the
common law doectrine of privileged
| communication which has been util-
ized by clergymen, lawvers, and phy-
gicians. In Judge Stewart’s home
state this privilege has been extended

Dean Erwin N. Griswold, a number by all nine Justices emphasizes how ¢, journalists by statute (Ohio Re-
of faculty members, and other in-|strongly the Court feels about the | ,.;..n code 2739.12), but no such stat-

ividuals «d with the graduate .
dividuals conniectad with e it is that the whole world know just

program, were also in attendance. |
All of the foreign students present,
as Dean Griswold at one point la-
mented, were completely American-
ized in their dress. All, that is, except
a beautiful voung lady from Bombay,
India, Miss Rutty D. Katpitia, who
appeared in a captivating red sari.|
Another center of attraction at the|
reception was a bewiteching blend
from Finland, Miss Malin Eklof, who
helped prove that the sack dress does
not necessarily have to serve the pur-
pose of disguising one’s sex. :
Dean Griswold, in a short, light,
and informal talk, welcomed the stu-
dents and explained the purpose and
function of the new International Le-

(See STUDENTS on page three)

Soviet Professor

To Address Class

Sergei A. Golunsky, Professor of
Law at Moscow University, who is
visiting the Law School this week, will
address Professor Harold J. Berman's
class in Comparison of Soviet and
American Law this afternoon at
2 p.m. in the Roscoe Pound room of
Langdell Hall.

Golunsky is representing the Acad-
emy of Sciences of the USSR, in a
Soviet delegation to the International
Couneil of Seientific Unions, which or- |
ganized the International Geophysieal
Year, and which has jJust met in
Washington to set the framework of
the future Geophysical Year. He is
also a Corresponding Member of the
Academy of Sciences of the U.5.5.R.

Golunsky is a former member of
the International Court of Justice,
was the Chief Prosecutor for the So-
viet Union at the Tokvo War Crimes,
Trials, and served on the Soviet dele- |
gation at the founding of the United
Nations in San Francisco in 1945.

integration problem, and how anxious

how strongly it feels.

|ute has been passed in New York.
| (See ESTATE on page three)

Leach, Meserve Will Be
for Model Trial

Attorneys

= ..... i

i g% = e

.‘555’.. : |
1 Ng ""ﬁ'1
e e i

e

| W. Barten Leach

Ladies Apprﬂ“t?ﬂ.

New Dormitory

“Outgide of the fact thalt we can't
take men to our rooms, and have to
get them out of the downstairs date
parlors by 11 p.m. weekdays, and mid-
night on weekends, and can't keep
anvthing stronger than sherry in our
rooms, we like Wyeth Hall wvery
much.”

This appears to be the consensus
among the resident girl graduates at
newly opened Wyeth Hall, 1595 Mas-

‘ physical appearance of the dormitory
is concerned, the inmates are united
lin their praise. Formerly a rather
dilapidated part of Sargent, the build-
ing has been completely refloored, re-
painted, and refurnished.

' Rooms are all singles; three girls
share a washroom, and seventeen or
eighteen a kitchen. Large scale cook-
ling is discouraged, however; many of

(See LADIES on page three)

Do Third Parties Have a
Ballot Acc

RALPH NADER
and
THEODORE JACOBS

Most people will agree, as a general
proposition, that our democratic faith
is reflected in our treatment of mi-
norities. But, as so often happens
with national professions, it is in the

translation of these declarations into

actual practice, in the testing of these
principles in the erucible of actual
events, that reservations begin the
process of erosion. One area in which
such erosion may be seen is that deal-
ing with the laws governing the rights
of minority political parties to place
the names of their candidates on
primary and general election ballots.
In state after state there is a prae-
tical monopoly of the ballot by the
Democratic and Republican parties.
The perpetuation of this monopoly is
insured by laws which subject the en-
try of new or minority party slates
to the ballot to almost impossible
burdens, and by judicial interpreta-
tions of these laws which ignore their
prejudicial effect on small parties.
The fact that this problem is still
with us is evidenced by a long line of
decizsions upholding state require-
ments for small parties, the most re-
cent being one handed down 1n
November, 1957, by the California
Supreme Court. In that decision, the
primary law was upheld despite pleas
by the Socialist Party and the Chris-
tian Nationahist Party that it would
cost each party up to $400,000 to

Ralph Nader and Theodore Ja-
cobs, the co-authors of this article,
both graduated from the Law
sSchool last June. Mr. Nader is a
former editor of the RECORD.

qualify under that state’s petition re-
quirements.

It must be made clear that refer-
ence is not being made to pelitical
suecess, but rather to ballot access.
Political success is impeded by deeper
political patterns such as the eleetion
system of “plurality-take-all.” Our
emphasis here, however, iz on the
nature, operation and rationale of
lawe preventing minority parties
from merely placing the names of
their candidates on the election ticket.

What requirements must a small
party or independent group meet in
order to place its candidates on the
ballot? There are 45 different
answers to this question. Each state
has its distinctive statutes, ranging
from liberal to harsh, with the least
populous more often in the former
and the more heavily populated in the
latter category. It 1s possible, how-
ever, to give a brief survey of the
present statutory situation.

Barriers and Alternatives

Established political parties nomi-
nate their candidates in most states
through a party primary which per-
mits a direct expression by the voter
of his preferences for party nomina-
tions. But minority groups are not
permitted to nominate by means of
party primaries unless they have re-
ceived a certain percentage or num-

Chance?

ess and Minority Parties

ber of votes cast in the preceding gub-
ernatorial election. The minimum
percentages stretch from 1% in
Connecticut to 26% in Virginia, while
the minimum figures range from 500
in Delaware to 50,000 in New York.

If the small party does not qualify
for the primary, it may resort to the
use of the independent nominating
petition, which is essentially a device
that allows a group to place its candi-
dates on the ballot if a sufficient num-
ber of signatures is obtained. "n"fl'!ile
the independent nominating petition
is the most widely used, it also con-
fronts the small party with its most
onerous burdens.

Without taking into account all the
minor variations in the several
states, three main aspects of the in-
dependent nominating petition may
be treated:

(1) The number of signatures re-

quired ;

(2) Apportionment of these sig-

natures throughout the state:

(3) Stipulations concerning au-
thentication of signatures and
restrictions on persons who
sign petitions.

In its Model Election Law, the
American Civil Liberties Union urged
that minor parties be required to ac-
cumulate signatures equivalent to
only one-tenth of one percent of the
total vote east in the preceding guber-
natorial election, with a maximum
limit of 10,000 signatures. Compare
this standard with the requirements

(See PARTIES on page four)

(2} Library
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W. Barton Leach, Story Professor

! of Law, and Robert W. Meserve, Lec-

turer on Law, will be the ﬂr}pnsilng
attorneys in this fall's Model Trial,

‘4 The Trial will be held on Thursday

evening, November 13, in the James
Baryr Ames Courtroom.

Professor Donald Trautman has
announced that the plaintiff in the
case was an applicant for the job of
headmaster of a private school in the
Commonwealth of Ames. The de-

i fendant, however, wrote a letter to
| the president of the school, accusing
| the plaintiff of being a hit and run

driver, among other things. As a
result of this letter, the plaintiff was
turned down in his bid for the job of
headmaster.

The plaintif has charged the
defendant with the torts of libel and
interference with advantageous rela-
tions.

Presiding at the Trial will be Frank

®J. Murray, Judge of the Superior

Court of Massachusetts.

At the Model Appeal, which is
scheduled for Wednesday evening,
December 10, Dean Griswold and Pro-
fessor Louis Loss will be opposing
counsel.

Calvert Magruder, Chief Judge of
the United States Court of Appeals
for the First Circuit, will preside
over the Appeal. Associate justices
will be Visiting Professor Elhott
Cheatham ~nd Robert Proctor, LL.B.
24 e.l., of the Boston law firm of
Choate, Hall & Stewart.

Says Robinson

Long term prospects of the stock
market are excellent, Dwight P.
Robinson, Chairman of the Board of
Mzassachusetts Investors Trust, told
the Bull and Bear Club last week.

Speaking before an opening meet-
ing crowd of 200 persons, Mr. Robin-
son indicated that, despite the long
term prospects, there would probably
be a general readjustment downward
of stock prices within the next few
months, eaused partly by profit taking
and partly by investor reaction to the
disparity between present high stock
prices and the disappointing cor-
porate profits of the past vear.

But the readjustment will be
“mainly a matter of psychology” and
the downturn so achieved will not
dim the overall excellent prospects
for long term market growth, he said.

Mr. Robinson expressed confidence
that the recent recession has given
way to a new period of growth. He
cited the continuing sharp upturn in
business activity since April and the
march of the stock market to new
highs in the Dow Jones average.

Among the reasons for optimism
concerning the stock market, Mr.
Robinson enumerated the inflationary
psvchology prevalent among the pub-
]ic‘, resulting in a greater number of
investors entering the market; the
impact of the “war babies” reaching
a consumer age, thus creating a heavy
demand for goods and services: re-
lgearch and development of new
| products ; and the rebuilding of inven-
tories, liquidated to abnormally low
levels during the recession.

{ As usual, not all factors are on the
| plus side, Mr. Robinson said. Produc-
tive capacity is high, so that business

(SEE MARKET on page three)

Speech

Dean Erwin N, Griswold will de-
liver the Morrison Lecture before
the State Bar of California at
Coronado, Cal., this evening at
8 pm. (P.8.T.). The title of his
addres= will be “Fools Rush In.”




PAGE TWO

HARVARD LAW RECORD

THURSDAY, OCTOBER 2, 1953

harvard Law TRecord

Davin F. Binper President
Rogert E. MANLEY Fditarial .”n:ma_.;-'e'r
Witrtiam F. CoTTRELL
MicHAEL MULRONEY
Freperick |. WeETHLY

Business Manager
Sentor Editer
.'fr:!"?'r'n':';m,:.r Manager

Harold N. Fliegelman, Photographer, Mirs. Arlene
Simon, 5'-*:'1":'.".-41"1',

Staff : Robert Berry, R. Bradlee Boal, Robert M.
I;ﬂl'ﬁlﬁ'”., I-:.. lll‘]l]“‘l"‘l]l Ll'ﬂ'l.'["l'l ]]III'Iﬁllj H.. I}tl'l."i'llll.'ﬂ.
George F. Duke, John J. Maoss, Morton Rosen-
berg, Thomas A. Skornia, Robert C. Silver, Jacob
IlI:-i,lli:llill !'...It‘i'li'!l"ll' E'TI!'I-"GH-.

Published weekly on Thursday for twelve weeks
of each term by The Harvard Law School Record
Corporation, 23 Everett St., Cambridge 38, Massa-
chusetts. Subscription price: $2.00 per term, $4.00

er vear (24 issues) mailed; student subscription
1.50 per term mailed, $1.00 per term distributed
at the Law School. Individual copies 10¢ each at the
Law School, 20¢ each mailed. Businezs and editorial
offices, 23 Everett St., Cambridge 38, Mazsachusetts.
Telephone UNiversity B-T60l, extensions 418 and
419,

Entered as second-class matter November 19,
1946, at the post office in Lexington, Massachusetts,
under the Act of March 3, 1879,

Crime of the So
uth

Last week Governor James E. Folsom of
Alabama commuted to lite imprisonment the
death sentence of Jimmy Wilson, 55, a negro
convicted of having stolen $1.95 from an 82-
vear-old white woman at her home in Marion,
Alabama, Under Alabama law, Governor
Folsom had no power to reduce the sentence
below life imprisonment. Wilson will not be
eligible for parole for 15 vears,

Jimmy Wilson had been scheduled to die in
the electric chair at Kilby Prison on Octo-
ber 24. He was convicted by an all white jury
of burglary at mght, a capital crime in Ala-
bama. His sentence of death had been twice
afhrmed by the Supreme Court of Alabama.

[t is hard to believe, when one reads tales
ike this, that we are living in the United
States of America in the latter half of the
2ath Century. It appears more like the France
of Victor Hugo's time, when a man could be
condemned to death for stealing a loaf of
bread.

The prosecution had asserted that Wilson
tried to rape the S2-yvear-old woman. Wilson
denied the assertion. But although there was
no mention of rape in the charge against him,
the trial judge refused to bar the presentation
to the jury of evidence bearing on the ques-
tion of rape,

And in a clemency hearing before Governor
Folsom two weeks ago, the prosecution had
insisted on the death sentence, stating that it
was “fully justihed because Wilson made com-
plete and deliberate plans to rob and rape an
82-year-old woman, the most vicious, heinous,
and contemptible crime man 1s capable of.”

Chances Slim

It is a well known fact that the cards are
ruthlessly stacked against a negro throughout
most of the South, when he is prosecuted for
a criminal oftense before an all white jury.
Racial prejudice i states like Alabama is
bred into most of the white citizenry [rom the
moment of their birth. [t doesn't take much
to convince the average white jury member
from the ”L‘c}‘l south that a negro 5 gL|i|I1. of
a crime. Oiften }uhl‘ the accusation is t'l'll']LI_J_{I'L

In almost all courts thruughrutr this coun-
try, the prosecution in a criminal case is not
permitted to present evidence to a jury that
the defendant committed prior crimes, [t is
not permitted to do this, even though it be
true and the defendant has actually been con-
victed of the crimes, because it is felt that the
disclosure of such evidence would unduly
prejudice the jury against the defendant.

But in Wilson's case, where it is quite
probable that an all white jury was already
deeply prejudiced against the negro defend-
ant, the ;‘lr'u-iEL'l.lli:'rrl was allowed to present
to the jury evidence that the defendant com-
mitted an extremely serious crime, a crime he
not only was never convicted of, but one that
he had never even been charged with.

Fight for Life

The spotlight recently has been focused

upon the struggle of negroes in the South to
attend the same schools as white people. But
even more important than this is the negroes’
fight for life, for his freedom, in cases which
arise in Southern courts every day of the
year.
" The case of Jimmy Wilson is unique in one
way, for seldom 1s anyone anywhere con-
demned to death for stealing $1.92. But it
is typical, all too typical, of the “raw deal”
that the average negro receives in local crim-
inal courts throughout the South day after
day.

Governor Folsom is to be commended for
saving [immy Wilson's life. But he hesitated
a good while before doing so. He did not act
until after the case had received widespread
publicity throughout not only this country,
but the whole world, almost all of it SYIm-

ook Reviety

THE SUPREME COURT FROM TAFT TO
WARREN
] v Alpheus Thomas Mason
Louisiana State University Press, 1958, $4.95.
by
CHARLES EDWARD WYZANSKI, Jr.

Professor A. T, Mason has zlready shown
in hig biographies of Justices Brandeis and
otone how much a political scientist can add
to a lawyer's knowledge of constitutional law.
In his new book he undertakes an analysis of
more than biographical scope. And though
the initial chapters which cover the Taft
period draw heavily on what Pringle had
already told us, the succeeding chief-justice-
ships are illumined by Mason’s fresh materi-
als and cogent comments,

Mason’s picture of Hughes departs from
the commonly held view. A reader almost
rets an impression that Hughes was not the
master of his craft, but a master of crafti-
ness., The Chief's discussion (in the Minne-
sota mortgage opinion) of emergency as
offording the occasion for the exercise of
nower rather than the source of power is
labeled “logomachy.” Mason endorses Stone’s
view that in difficult constitutional cases
Hughes “didn’t care what was said, as long as
the opinion seemed plausible on its face, if
not compared with any other.” Mason ex-
plaing that “determination to hold fast the
anpearance of stability even while shifting
decisions 18 the key to Charles Evans
Hughes's constitutional jurisprudence.” And
Mason accepts an anonymous scholar's
judgment that *a synthetic halo is being fit-
ted upon the head of the most politically cal-
culating of men.” John W, Davis is quoted as
having written “from the point of view of
personal character I would put (Chief Jus-
tice) White ahead of Hughes."” And Mason
twice draws attention to the oceasion, when
only a lad in college, Hughes, for money,
wrote thermes for his fellow students.

What Mason Ignored

A more generous commentator might have
struck the balance differently, Hughes might
have been credited with a deep understanding
of the role law accords to tradition and myth,
nay even to fiction, in making power pal-
atable, and revolution effective, The Chief's
delicate handling of Roberts might have been
noted as an example of the art of leadership
in a group of self-willed men. His care in
nreserving for posterity his own records of
his early derelictions might have seemed
proof of his essential humility and his under-
standing of moral growth., His aceomplish-
ments as a magistrate might have been so

Library

With the start of this year's Ames Com-
F]n'liTiHT‘l. the new arrangement for reference
works in the Library will undergo its hrst
great test, Since the remodeling and removal
of their reference desks from the center of
the Library and its relocation .':|ur1_,I;r the West
wall, a great many reference works to which
students formerly had limited
which were located behind the desk, are now
on the open shelves and readily accessible to
all stedents.

The Recorp echoes the wish of the Library
staft that students will not hog these books
and will return them to the shelves immedi-
ately after they are done using them. 1f all
cooperate, all will beneht.

access and

F]ﬂ[FI!L‘[i:{' Lia .l't.l'tlri.l."'i-lf'll'l. UI'I!III I'I:L' Ilil.{i rL'l'.'L'-I'I.'lfl] a
Hoodtide of letters, including many from im-
|.:I|:]!'THH|.' PL"FHI]'IH!;_{L':«L ﬁl.[t'l'i as ".;L‘-l':ll'ﬂ'[.‘ :'\ILT:!I'I'?.'.
pleading for Wilson's life to be spared, and
until Secretary of State Dulles sent a telegram,
i!lf:ll':ﬂir'l;_{ him of the black eye that the case
Was ;:iu'iri_u the United States abroad.

Factors?
Would Governor Folsom have commuted
this sentence il ‘.'l.':n.|1.'~.i;'ll'+:;1n.| |‘.ILL]‘|]|€|[1. sVime-

pathetic to the condemned man had not been
miven to the case? Would he have commuted
the sentence if he had not received such a
food of letters demanding and appealing that
the prisoner’s life be spared? Would he have
commuted the sentence if the big city news-
papers had not decided that Jimmy Wilson
made good copy !

[t 15 not so much the Negro ail:*.-ﬁr'tm_{ to ful-
All his wish to attend an integrated school in
[ittle Rock or Norfolk who needs protection.
It 15 the unheralded negro in the unheard-of
Lown, the one who i.'-i :It‘l'le-:::tl nf A t'l'il11u !‘ILI[
who can't aftord to hire a capable lawver to
defend him, and who is not offered top
quality, high-priced counsel by the NAACP.

It is the Jimmy Wilsons that nobody ever
hears of, whose cases are not unique enough,
do not have a novel unrmgh twist to make
them worth the attention of big city journal-
ists; 1t 15 the Jimmy Wilsons who don’t com-
mand wide publicity, who don't receive the
benefit of letters from public personages
throughout the country |Jh:;u]]n;_g faor their
lives; it is the Jimmy Wilsons that the New
THFL: NEwspapers 1![]r1ll.' cover that need pro-
tection,

Charles Edward Wyzanski, Ir.
United States District Judge
District of Massachusetts

arranged as to place him in the select com-
pany of John Marshall and Lemuel Shaw,

To Mason, Stone was the most judicial of
our recent high court members. Stone
declared as well as demonstrated a sophisti-
cated awareness of the judge's power of
choice and his duty of self-restraint. Mason
calls him “one of the great creative judges of
our time” and quotes Taft as authority for
“the ease with which he expresses himself."”

Most lawvers would agree that Stone
ranks high in any list of judges, and would
reject as petty scuttlebutt tales that he was
vain and ambitious. But they might question
whether Stone was creative in the sense that
Holmes or Brandeis was, an originator of
doctrines that law professors and law clerks
had not already half-formulated. Was not
Stone’s clerk, Louis Luskey, the author of the
celebrated fourth footnote in the Carolene
Produets ease, which distinguishes between
the Court’s duty to presume the constitution-
ality of economic legislation and the Court's
obligation to suspect legislation eurtailing
freedom of communication or restricting the
franchise? Was not Stone’s clerk, Warner
W. Gardner, the ghost-writer of Stone's
epochal address on the Common Law at the
Harvard Tercentenary? And is it not fatu-
ous, in the light of what many law clerks
have whispered to the contrary, to repeat that
Stone was a facile writer of opinions? For
one who has had unrestricted access, as
Mason had, to Stone's papers, to claim for
Stone a pre-eminence equal to the giants of
the law does no service to Stone's Meliory.
He deserves to be recalled as a judee of con-
siderable learning, free from partisan taint,
solid in his judgment, and wise in discerning
the deepest currents of his society. Men
instinctively and rightly trusted his good
sense and fairness. But he was no more a
wenius than he was a great chief., He was the
true center — not the leader in ideas or in
ocrganization.

Later Courts

The Vinson and Warren courts are an-
nlvzed by Mason without, so far as appears,
the benefit of confidential documents analo-
gous to the Stone and Brandeis private pa-
pers. The professor shows a predilection for
the constitutional philosophy of Justices
Black and Douglas. He aceepts their view of
the preferred status of claims of freadom of
speech, press, assembly, and petition — what
has sometimes been called “the firstness of
the first amendment.” Justice Jackson, at
t:wu:,i in his earlier phases, also commands
Mason's admiration. Indeed, who can resist

Earl Warren
Chief Tustice
United States Suprems Court

the charm and wit of R. H. J.'s style? And
who, on Ir'eﬁectiun, can deny that in many
ways he is the outstanding man of the last
quarter century of the Court’s history — the
one who grew in character and in in'si;:ht a8
he grew in learning and in experience?
Toward Justice Frankfurter Mason dis.
|J|:l]u-'5-r=ll'| attitude which is not without slp-
port in the reports, but may be nourished by
contacts not fully disclosed on the pecord
Maszon cont rasts those philosophical senepal.
1zations of Professor Frankfurter whir_-ﬁ ‘;p-
pear to recognize the political role of the

Letter to the Ehitor

To THE EpITOR OF THE RECORD:

| wish to take exception to the tone of the
{ront page article you published last week
pnder the head, “Male Students Outshipg
Females."

While every statement in the articla (
about the higher percentages of failures gpg
withdrawals nmong women) was technically
correct, you should not have omitted to state
that the overall average of law school womey
is approximately the same as the men's, an4
that out of the 113 women who have entepeg
law school, six have been invited to join Lay
Review. It should also be pointed out thgt
among those who withdrew from the Sch
several had served on, or had just made, Lay
Review. In addition, many of the withdraw.

als were oceasioned by marriage ; your artig
¥ T (]

suggests vnfairly that they were due to §
ability to handle the work load.

Statistics are often misleading, but in g
case like this, where there have been so fow
women enrolled in the School to date, figuyes
such as vou have published really prove noth.
ing at all. It would be necessary to waj
several vears before statisties about the wom.
en at law school are at all meaningful.

(Mrs.) Deborah Tanzep
1L

Supreme Court with those ad hoe opinions of
Justice Frankfurter that avoid issues hy
declaring them suitable for decision only hy
the electorate or other strietly political bodies,

Felix Franldurter
Asgsociate Justice
United States Supreme Court

He looks askance when F. F. seeks to avwids
the dangers of a purely personal judgment
by first putting on one side of the equation an
announcement of his personal interest and
then on the other side of the equation solemn-
ly cancelling the effect of that interst by
stating his express disregard of its impaet
Without quoting John Mason Brown's ben
mot that “Justice Frankfurter is the Joseph
Conrad of the law,” Mason is plainly annoved
by what T. R. Powell used to call “the felix-
'1},‘-: of hizs style,” and what Mason terms

Frankfurter's fastidious pronouncements.”

A completely detached eritic might say that
Maszon had some justification for the points
he scores. But would he not give at least
equal emphasis to those eifts F. F. has
brought to the conference of his colleagues
and the interpretation of the constitution of
his country? What judge has approached his
knowledge of American history and institu-
tions? In the 17 decades of our national exist-
ence has any lawyer had a wider or deeper
familiarity with the prineciples of liberty a8
practiced in the English-speaking world?
Has he not shown sceptics that mastery of
procedure and resourcefulness in technique
ean be combined with sensitivity to emerging
claims and hospitality to new ideas in every
field of human learning? And who would
{qu:.'_ that whatever errors he may have made,
Justice Frankfurter has a mind of profound-
Iy moral cast, testing each proposal against
a pattern of high principle?

Irritation
Mason's hardly suppressed irritation at
Frankfurter (a not unprecedented reaction,
It must be confessed) is matehed by Mason's
Ill‘l‘]ttlfiﬂﬂ at those who have eriticized his use
in his prize-winning Stone biography, of
statements in unpublished materials found

among a justice’s papers — statements which,

in equity, may be the property of the justice,
the Court, or the government, or which per-
haps have fallen into the public domain of
scholarship. What Mason writes in defense |
of his user deserves attention. But a cautious
stholar will consider the contrary arguments
advanced by Henry Friendly in his Univer- -
sity of Pennsylvania Law Review eritique of |
Bickel's Unpublished Opinions of Justice
Brandeis.

Taken as a whole, Mason's ook rounds out
our knowledge of the Supreme Court, and i8

documented by footnotes which compendi-
ously collate citations worth having in one
place. But it iz surprising to observe the
absence of any reference to this countrys
greatest constitutional law student, the
successor in scholarly reputation, and one
may hope ultimately in judicial office.
Holmes, Cardozo, and Frankfurter — Pros
fessor Paul A, Freund,
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Parties

(Continued from page one)
of 2 pereent in Missouri (36,000
votes), 3 percent in Massachusetts
(71,643 votes), 5 percent in Califor-
nia (259,000 votes) and T percent in
Ohio (259,000 votes)., Other states
exact flat numerical minimums.

New York, lllinois, Massachusetts,
and Ohio demand that the signatures
obtained on nominating petitions rep-
resent a preseribed number of resi-
dents in a specified number of counties
throughout the state. Apportionment
requirements often result in giving
disproportionate power to rural areas
and diseourages urban and, in some
cases, rural centered groups from
availing themselves of the election
pProcess,

Qutdated Apportionment

For example, the Illinois statute
states that a petition to nominate can-
didates for a new political party must
he signed by at least 25,000 qualified
voters, including at least 200 from
each of at least 50 of the 102 counties
in the state.

The New York statute compels
even greater omnipresence, It reads:
“An independent nominating petition
for candidates to be voted for by all
the voters of the state must be signed
by at least 12,000 signatures of whom
at least 50 shall reside in each county
of the state, . .."

The linois law was challenged by
the Progressive Party just before the
1948 elections. The case reached the
. 8. Supreme Court where it was
argued that the statute’s dispropor-
tionate favoring of rural counties
violated the equal protection clause of
the 14th Amendment. In a 6-3 deci-
sion, the court disagreed and upheld
the law., Writing the dissent, Justice
Douglas stated : “The notion that one
group can be granted greater voting
strength than another is hostile to
our standards for popular represen-
tative government.” He was refer-
ring to the fact that 25,000 signatures
from 50 of the least populous counties
could form a new party while the
same number from 49 counties with
87 percent of the registered voters
conld not.

Regulations pertaining to authenti-
cation of signatures, even in states
with liberal signature and apportion-
ment legislation, provide further
hurdles for small parties to overcome.
Six states require individual notariza-
tion of every signature on a nominat-
ing petition.

In Missouri, each of the 36,000
names needed must be certified by a
notary who personally knows the
siener or by two witnesses who can
swear to his identity.

Other Requirements

Early filing dates, often four to
six months before the election, effec-
tively bar eleventh hour protest or
splinter parties and force the gather-
ing of signatures before the acme of
the publie's political consclousness.
In other states, the period within
which signatures may be obtained 1s
gseverely restricted. Pennsylvania,
for example, requires that the total
number of necessary signatures be ob-
tained within a 20 day period.

The potential group from which
signers may be solicited is even limit-
ed in many states. Prevented from
signing an independent nominating
petition are those who voted in a con-
temporary party primary as well as
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voters affiliated with another party

within a specified previous period.
Such state action has the effect of

preventing voters from changing

party connections during a campaign

William O. Douglas
Associate Justice
United States Supreme Court

after the primary elections or during
the prescribed pre-election period.

One of the characteristies of an in-
flexible standard is the facility with
which it can be abused in its enforee-
ment. Thus, even when & minority
party complies with all the major
regulations there remains a fair pos-
sibility that the petition will be totally
negated by a technical defect or omis-
sion often due to ambiguities in the
election law,

As a final resort for the politically
frustrated, the write-in vote is avail-
able in 47 states, and would probably
be implied as a constitutional right in
the absence of any express provision.

In practice, the write-in vote is a
somewhat illusory privilege. No
party has ever won an election in this
manner, though an oceasional inde-
}ij‘emlent has been elected this way.

he experience of the Socialist Party
is that most states, finding the write-
in unwieldy, simply disregard them
in submitting their count of the vote.

Restrictions Parallel Movements

Since 1948, when Henry Wallace's
Progressive Party conducted a na-
tional campaign, minor parties, by
their diminished activity, have not
provided the underlying impetus for
further state restrictions along the
line of number, apportionment and
authentication. Indeed, there was
hardly any need to increase already
severe requirements. But it is more
than sheer happenstance that periods
of minor party activity have been
paralleled by a rash of restrictive en-
actments from the two party domin-
ated legislatures. The thirties and
early forties were such periods. In
1932 the Socialist Party made the
North Carolina ballot with a petition
of 10,000 signatures. Immediately
thereafter the legislature enacted
more stringent requirements. Only
the Democratic and Republican
Parties appeared on the election
ticket in 1936.

Added to these legal obstacles have
been a variety of pressures in the
form of diseriminatory judicial and
administrative enforcement, and har-
assing, intimidating tactics by wi-
gilante groups. The latter pressure
has been expressed in the past by
publishing petitions in newspapers to
embarass or black-list signers and
even by physical violence against
small party workers.

The constitutionality of even the
harshest statutes has been maintained
against elaims of deprivation of due
process, equal protection of the laws,
and the right to vote. If the restric-
tions on access do not constitute an
absolute bar and if the particular
court gives weight to the write-in as
an available alternative, these laws
are deemed reasonable and therefore
valid. Otherwise judicial review 1s

as broad as judicial discretion which
thus far has taken the form of a
“hands off the legislature” policy.

What is constitutional may still be
unwise. This is revealed by an ex-
amination of the evils which these
restrictions are allegedly designed to
prevent. .

It is contended that the signature
requirements prevent the ballot from
becoming the size of a blanket and
thereby confusing the voter.

The “blanket size ballot” argument
has some validity, but is attributed to
the wrong cause. Rather than arising
from an excess of parties, the long
ballot has been due to a plethora of
elective offices all the way from Gov-
ernor to the county survevor and the
total listing of a state's presidential
electors. With the replacement of the
electors column by the names of the
presidential and vice presidential can-
didates and the partial reduction of
elective offices in many states, the
problem of the long ballot has greatly
diminished.

To overburden and sometimes sup-
press minority parties in order to
simplify the ballot 18 using the guil-
lotine to cure the toothache and re-
calls the ardent ery, “Quick, Susie, the
hammer; there’s a fly on baby’s
head."

It has also been asserted that ballot
requirements have not unreasonably
inhibited or actually kept minority
parties off the election ticket. Rather,
it iz believed, the historical failure of
third parties is due to non-legal fac-
tors rooted deeply in the American
political system.

Impact of Harsh Restrictions

This position is untenable. First, it
is historically false: there are nu-
merous instances where parties have
been kept off the ballot by onerous
conditions or by technical disqualifi-
cations. Even the Republican Party
was not spared in the 1918 Florida
elections. Second, the fact that
through great effort and expense
minor parties have surmounted for-
midable obstacles does not reflect on
the reasonableness of such barriers.
On the contraryv, they have forced
parties to exhaust their financial and
human energies in qualifying rather
than in the conduct of a political
campaign. Furthermore, the neces-
sary concentration on ballot access in
a few states has entirely curtailed pos-
sible attempts in other states. And,
perhaps most important, the prob-
abilily of overcoming an obslacle
surely cannot properly be regarded as
a reason for the ~reation of the ob-
stacle in the first place.

Small Party Motivations

Another viewpoint espoused by ex-
ponents of ballot restrictions reasons
as follows: The decision of third
parties to act independently is moti-
vated by a desire to replace one of the
major party organizations. To ae-
complish this aim, it must draw sup-
port on a scale far larger than present
ballot requirements, especially in view
of our plurality election system. This

officials might answer along the fol-
lowing lines:

“Ae a rule we are vitally interested
in some fundamental idea of govern-
ment from which springs a definite
platform of specific issues or, in the
alternative, particular legislation not
based on a distinet theory of govern-
ment. An example of the former 1s
the Socialist Party while the Prohi-
bition Party represents the latter.

“By participating in the electoral

rocess we wish to demonstrate the
popularity of our platform so that it
will gain more adherents or will be
accepted as a policy of a major party.
We provide an opportunity for those
dissatisfied with the major parties to
register protest votes which can tip
the scales in a closely contested two-
party election. ‘

“In an era witnessing a growing
trend for the two major parties to
dispute over vague generalities and
parade personalities as mechanisms
of political appeal, we believe in con-
centrating on specific issues and basic
principles which can be welded into a
consistent program only because it 1s
not necessary, as it is in the major
parties, to conciliate a multitude of
incompatible interests.

“We avoid the excessive compro-
mise that breeds innocuousness prin-
cipally because we are not seriously
tryving to win the next election. In
their quest for power by electoral
success the major parties must appeal
to the broadest public possible. We
escape this adulteration of our plat-
form because we use the electoral
process as a point of departure for
our agitation, as a means not an end.”

It can be seen from the foregoing
how exclusion from the ballot ean
totally stifle the advancement of these
perfectly legitimate aspirations. Ac-
cess to the election slate not only per-
mits the expression of publie opinion
but also has a high publicity value in
marshalling greater support. It is
the only practical way by which minor
parties can say “Republicans and
Democrats — take notice!”

Salutary Effect of Easier Access

This is no place to catalogue the
contributions of minority parties in
American history. Their importance,
as anyv historv text will attest, has
been far greater than their size.

Herman Singer, editor of the
Soctalist Call, spoke of history when
he stated that “minor parties have,
by and large, contributed to American
political life by submitting ecriticizm,
offering surgestions and challenging
the values of existing parties, thus
contributing toward the expansion of
politieal discussion.”

At a minimum, minor parties have
many times in our history deeply
stirred opinion and illuminated the
murky atmosphere of politics with a
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flash of idealism.
point of the electorate, this is bound
to have substantial ednecative value,

Opening the ballot to more than twg
alternatives encourages citizen parti-

cipation in the political process. The |-
right to political dissent becomes

nominal and can become dangeroys
without the steamvalve mechanism of
placing minority candidates beforg
the voters. Frustrating legal restrie
tions can only contribute to disil
lusionment with our democratis
ideals.
The True Premise

It is perilous, however, to rest an
advocacy of liberzl ballot legislation
on a utilitarian evaluation of mi-
nority parties. Such a foundation is
too unstable, too fluetuating, and ex-
cessively subject to the whims of
majority assessment. Rather, it is
submitted, the right to present mi
nority candidates before the elector
ate on equal terms with other parties
derives from those bsasic rights in-
herent in a free society. And these
rights stem from a tradition of un-
ending struggle to preserve the free
competition of the market place of
ideas.

A demoeratic society should not
dismiss a freedom as unimportant
merelv because it has comparatively
little direct significance to the majore
tv. We would do well to remember that
suppression once sanctioned has epk
demic qualities and that all of us am
minorities in one framework o
another.
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From the stand.

RITE-WAY CLEANERS

Complete Laundry Service

4 Hudson St. (O#H 1672 Mass. Ave.)
Cambridge
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OPTICAL

Offers you accurate and prompt service
on all prescriptions. Broken lenses and
frames replaced.

requires organization and develop-
ment through time. Collecting a pre- |
scribed number of signatures en-|
courages contact with the individual |
voter and development of an extensive |
local organization without which a |l
party cannot hope to win an election. |

This view is based on the mistaken |
assumption that the primary motiva- |
tion of small parties iz winning elee-
tions. This may remain as a long
term aspiration but the controlling
objectives remain the more immediate
ones.

‘n.-"n-’he‘n asked what mﬂLivatiuns'
underlie their action, minority party |
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CHICKEN DELIGHT

1706 Massachusetts Ave.

UN 4-0520

Cemplete and Delicious Dinners, prepared in the
EXCLUSIVE CHICKEN DELIGHT METHOD

NO DISHES TO WASH 4 NO TRANSFER OF FOOD

JUST OPEN AND EAT

FREE DELIVERY

Hours

Mon. — 4 P.M.-8 P.M.
Tues.-Sal. — 4 P.M.-11 P.M.

Sun. & Helidcys

11 AM.-11 P.M.
CHICKEN SHRIMP FISH
A Complete Hot Chicken A Complote Heot Shrimp A Complete Hot Fish

Dinner consisting of:
l/; Chicken Delight Spe-
cial Grown Chicken
Generous Serving of
French Fried Polatoes

Dinner Consisting of:
B Jumbo Gulf Shrimp
Generous Serving of

French Fried Potaloes
Tangy Cocktail Sauce

Dinner Consisting of:
erous Serving
French Fried Polatoes
An Old-Fashioned Muifin

Tartar Sauce

Krait's Fancy Cranbe An Old-Fashioned Muffi fvidual Package
An E‘?;?Fuﬂh:nnud Hu: In:i‘l?ri'::ﬂ] :’ﬂcﬁi;t H:? In;ﬁn:lﬂ e
1.45 1.45 95¢c

CHICKEN SNACK SHRIMP SNACK FISH SNACK

Vs Chicken Delight Spe-
cial Grewn Chicken

French Fried Potatoes
Krait's Tangy Cranberry

Individual P
e Mi::tam: S s Individual Package of
An Old-Fashioned Muffin Micts
95¢ 95¢c 65¢

3 Jumbe Gu'f Shrimp
French Fried Potatoes
Tangy Cockiail Sauce
An Old-Fashioned Mulfin

J Pieces of Filet

French Fried Potatoag
Tartar Sauce

An Old-Fashioned Mulfin

MASS. MEALS TAX 5%

COLE SLAW 10c EXTRA
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