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Panel Probes
Wiretapping

The difficulties of the issues in-
volved in legalizing wiretapping were
emphasized dramatically by a panel of
experts before the Student Bar Asso-
ciation in the James Barr Ames
Courtroom last week. Mr. Alfred J.|
Scotti, Rackets Chief for the New
Yorl: District Attorney's office, em-
phasized the need of law enforcement
agencies for this weapon to combai
organized crime, and pointed out In

detail the elaborate safeguards estab-|

lished in New York to prevent abuse.
Mr. Osmond K. Fraenkel, veteran civil
liberties defender, took the view that
such legalized “eavesdropping” pre-
gents inherent dangers to the right of
privacy of individuals, and should be
prohibited as antagonistic to the pro-
visions of the Bill of Rights.

Mr. Samuel Dash, moderator of the
panel, emphasized that wiretapping
was a century old problem, first dealt
with by statute in California in 1861,
and made of most vital concern by to-
day’s electronie advancements. Mr.
Dash drew upon his extensive experi-
ence in conducting a two year study
for the Pennsylvania Bar Association
on the use and control of devices|

¥ ] It | " |
affecting individual privacy, to pro-
vide the audience with a complete|
background of the issues involved
and the present state of the law.
The results of the study, to be pub-
lished this spring, indicate that,
although most states prohibit private
wiretapping, exception is made for
law enforecement agencies, and few
statutes cover other means of elec-
tronic eavesdropping, such as listen- |
ing to or recording private conversa- |
tions with a hidden dictaphone.

Mr. Secotti’s basic premise was that
under the elaborate safeguards of the |
New York law (which permits the]

tapping of wires by law enforcement,

officers after the obtaining of a court
order), “the only person who has
cause to be alarmed by legalized wire-
tapping is a eriminal — and no one
else!” He pointed out from 1}91'5:.}1]:1]
experience, supported by investiga-
tiong of State and Congressional com-

Vincent Celeste
Here Tomorrow

The Harvard Law School Republi-
can Club will hold the second in a
series of three “Meet the Candidates”
luncheons tomorrow at 1:00 p.m. In
the Mallory Smith Room of Harkness
Commons. .

Speaking at this week's meeting
will be Mr. Vincent J. Celeste, Repub-
lican candidate for the U. 8. Senate|
from Massachusetts. Mr. Celeste, a
voung Boston attorney, is a graduate |
of the 1. 8. Merchant Marine Acade-|
my and Suffolk Law School. He|
served as secretary to Massachusetts’
Governor Christian Herter from 1953
to 1957. In his only previous cam-
paign for public office, Mr. Celeste
was the (.0O.P. candidate for U. 5. |
Congress from the 11th distriet|
(Cambridge) in 1950, Celeste 18 op-|
posed in November by U. 8. Senator
John F. Kennedy.

At last week’s luncheon, the Club
heard Christian A. Herter, Jr., Repub-
lican candidate for Attorney General
of Massachusetts. Next week's lunch-
eon will feature Elliott F. Stone,
(3.0.P. Congressional eandidate in this
district.

Tea

Mrs. Erwin N, Griswold will hold
a tea for all women connected with
the Law School on Tuesday after-
noon in the Harkness (Commons
Meeting Room from 4:30 p.m. to
6:30 p.m. Guests will be welcomed
personally by Mrs. Griswold and
Mrs. Andrew J. Casner, Jr., presi-
dent of the Law Wives,

| He estimated that, of the prosecutions
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Donald F. Turner

Review Features
Turner Article

An article by Profezsor Donald F.
Turner will be featured in the first
Harvard Law Review of the current
academie vear., Profezsor Turner dis-
cusses “The Validity of Tying Ar-
rangements Under the Anti-Trust
Laws,” using as a basis of develop-
ment the case of Northern Pacific
Railway v. United States, decided by
the Supreme Court at its last term.

The Review's lead article will be
“Courts Martial and the Bill of
Rights: The Original
written by Frederick Bernays Wiener, |

LL. B. "30, m.c.l. This is a reply to an [{anational Court of Justice, held the |

article which appeared last vear in
Volume 71, No. 2 of the Review.

Mr. Wiener is a prominent Wash-
ington, D. C., appellate attorney. He
has argued several cases before the
Supreme Court, including FReid v.
Covert at the Court’s last term.

An extensive analvsis and discus-
sion of the major cazes decided by

(See REVIEW on page four)

mittees, that not a single instance has
been discovered where an innocent |
person has been harmed by wiretap-
ping under New York safeguards.

Mr. Scotti further emphasized that
wiretapping is “an indispensible
weapon against organized crime.”

prepared during his 12 vears as Rack-
ets Chief, some 90% could have been |
sustained only through the use of
wiretapping, and concluded that “de-
priving law enforcement agencies of
this vital tool would cripple them, at
amall increase of security.”

Mr. Fraenkel asserted that the|
legalized use of wiretapping was a
violation of the basic human right of
privacy. He pointed out that, despite
the elaborate safeguards of the New
York law, illegally obtained evidence |

was still admissible in court, and he|:

emphasized that “when such evidence

(See WIRETAPPING on page four) |
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Loss Heads North

Professor Louis Loss has accept-
ed an invitation from the Alaska
Legislative Council to consult with
them on the needs of the new state
for “blue sky™ legislation. He is
leaving for Kodiak, Alaska, today.

Soviet Jurist

Y Enters Infirmary

Sergei A, Gu]unal::,v, Professor of
Law at Moscow University, entered

“| Stillman Infirmary immediately after

he attended Professor Harold J. Ber-
man's clagss in Comparison of Soviet
and American law last Thursday af-
ternoon.

The Soviet jurist had been sched-
uled to address the class, but cut his
remarks to ten minutes because of

his ill health, He appeared to be in|

physical distress. Later it was learned |,

that he was having difficulty breath-
ing. He left the Infirmary and Har-
vard Friday morning,

Professor Golunsky was at Har-
vard for two days. He represented the
Academy of Sciences of the U.S.S.R.
to the International Council of Sei-
entific Unions, which has just met in
Washington to plan a future Geo-

Practice,” | physical Year.

He is a former member of the In-

post of Chief Prosecutor for the So-

‘viet Union at the Tokvoe War Crimes

Trials, and served on the Soviet dele-
gation at the founding of the United

| Nations in San Frangiseo in 1945,

' Abba Eban

Special Issue!

Next week the ReEcorD will re-
print, in a special 8-page issue, the
Resolution on Federal-State Rela-
tionships as Affected by Judicial
Decisions which was passed by the
Conference of Chief Justices on
|| August 23, at Pasadena, Cal., and
|| which was highly critieal of the
| Supreme Court, the text of the
Committee Report recommending
passage of the Resolution, and ex-
cerpts from speeches of several
Chief Justices who opposed its pas-
| sage.

t. 1958,
Record .,

First Fall Forum Features
Israel’s Ambassador Eban

— — —

TEN CENTS

Ine.

Abba Eban, ambassador to the
United States from Israel, will dis-
cuss the “Significance of the United
Arab Republi¢” at the opening Har-
vard Law School Forum of the vear
tomorrow evening in Sanders The-
ater. The program will begin at
8:30 p.m.

Ambassador Eban's speech will be
followed by a panel discusson and a
period when questions from the floor
will be answered, Assistant Professor
Richard R. Baxter will moderate the
program.

Ambassador Eban’s record of gov-
ernment service in the Middle East
extends back to 1940 when he was
Liaison Officer of the Allied Head-
quarters to the Jewish population of
Jerusalem. He served with the Jew-
1sh Agency in 1946, and the next vear
became a Liaison Officer with the
United Nations Special Commission
on Palestine, Ambassador Eban came
'to the United Nations in 1948, repre-
|senting the Provisional Government
(of Israel. He was made a permanent
United Nations representative with
| Minister's rank in 1949,

Mr. Eban has served as ambas-
| sador to the United States since 1950,
He was educated at the University of
Cambridge in England and holds an
M.A. from that institution. He also
possesses honorary degrees from New
York University, Boston University,
the University of Marvland, and sev-
eral others.

Professor Baxter, who will moder-
ate the program, is a consultant with

Supremé Court Overworked,;
Quality of Opinions Suffers

--" 4 ~

Erwin N. Grisweold

—— = e—

ABA Committee

Drafts

Ethics Code for Agencies

A new code of ethics to govern the conduct of federal administrative

agencies is now being drafted by a

special committee of the American

Bar Association, under the chairmanship of David W, Peck, LL. E. "25, of

New York.

L

Last Thursday evening Dean Erwin
N. Grigswold delivered the Morrison
Lecture before the State Bar of Cali-
fornia at Coronado, California. The
following are excerpts from that ad-
tlress:

Over the past three of four years,
there has been great controversy
about the Supreme Court. This has
not been unprecedented, for the Court
is inevitably and inherently subject to
controversy. . . . This is especially
true when the issues which the Court
must decide have deep emotional over-
tones,

Much of the ecriticism of the Su-
preme Court in recent vears can be
traced directly or indirectly to the
segregation decisions of 1954 and
There is in all probability
nothing that has happened within the
past ten years which has so playved
into the hands of the communists as
the reaction to the Supreme Court's
decizgion in the School cases.

Governor Faubus will no doubt
have a place in our national chroni-
cles. As my colleague, Professor Paul
A, Freund, has pointed out, though,
he “is not likely to be identified in
| history with Abraham Lincoln.”
| Freund, “Storm over the Supreme
Court,” 21 Modern L. Eev. 345, 3567
| (1958).

Not all of the criticism of the Su-

|the General Counsel’s Office in the
Defense Department. He is also
working with Professor Louis Sohn
on a draft codifieation of the Law of
the Responsibility of Nations for the
United Nations.

Omar Loufti, permanent represent-
ative to the United Nations from the
' United Arab Republic, has been in-

vited to share the platform with Mr.

| Eban. On Tuesday, Mr. Loufti was
lreported ill and it was uncertain
whether he would be able to partici-
pate in the Forum.

Tickets for this forum cost 95¢ and
may be purchased at the door or at
the Forum office at 23 Everett Street.

Seminars Show
Big Enrollment

An unusually large number of stu-
dents, 419 in number, are enrolled in
seimminars offered in the Law School
this term, according to Miss Margaret
Quinn, Registrar,

Registration figures available for
| seminars given throughout the year
| ghow that the most popular of the
vear-long seminars is Constitutional
Litigation conducted by Paul A.
Freund, Carl M. Loeb Universitv Pro-
fessor. It lists 31 students. Next in
popularity among the vear-long sem-
inars is Professor Ernest J. Brown’s
Taxation : Corporate Reorganizations
and Distributions with 29 students en-
rolled.

Others being presented on a year's
basis are: International Tax Re-
search, Professor Stanley S. Surrey,

The purpose of the code is to prevent the recurrence of any such “im-
| prudent” conduct as stigmatized the recent Adams-Goldfine affair and

preme Court has arisen out of the|19 students; Juvenile Delinguency,
School cases. There have been some |Professor Sheldon Gleuck, 19 stu-
other decisions, chiefly in the field of |dents; Labor Law, Professor Archi-

' marked the scandals concerning for-
mer FCC commissioner, Richard A.
|I'r1m*k. and Miami televizion chan-

| nel 10,

The committee, which began work
this week, will attempt to distinguish
the judicial from the execufive and
legislative duties of the federal agen-
|cieg, and limit the permissible person-
al contacts in this area.

| The express objective of the com-
mittee is to formulate “minimum uni-
form provisions forbiding ex parte
communications with any agency as
to any pending quasi-judicial proceed-

ings.

The code should “forbid any such
communication, whether written or
oral, and whether by public or private
citizens, except on notice to other in-
terested parties, with full opportunity
afforded for them to reply if in writ-
ing, or to be present if oral. and to
make a reasonable reply before any
decision is made.”

This approach contrasts with the
recommendations made by the Hoover
Commission, which advocated shear-
ing the federal agencies of their

Civil Liberties, which have evoked
considerable opposition.

Quite a hit of the criticism in this
area, it seems to me, has been based
on plain misunderstanding. For ex-
ample, a vear ago there was great
excitement about the Jeneks case, in
which the Court held that when a
witness testifies who has previously
given a statement to the F.B.1., that
statement must be made available to
lecounsel for the defendant. Really,
this seems rather elementary.

How |

bald Cox, 19 students; Income Tax
| Policy and Legislation, Mr. O. S. Old-
iman, Lecturer on International Tax
| Law, with Jack Heller, Teaching Fel-
llow at Kendall House, 19 students;
'Atomic  Energy Problems, Roger
| Fisher, Lecturer on Law, 16 students:
| Defense Policy and Administration,
'Dr. Henry A. Kissinger with Pro-
{fessor W, Barton Leach and members
‘of the Defense Studies Staff, 15 stu-
dents; State and Loeal Taxation,
| Jesze Nelson Young, Visiting Profes-

judicial funetions, and the establish-|could we have a decent system of [sor, 15 students; Constitutional Prob-

ment of an Administrative Court to
(See ETHICS on page four)

(See OVERWORK on page three)

(See SEMINARS on page four)
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ANTITRUST AND AMERICAN
BUSINESS ABROAD
By Kingman Brewster, Jr.
MeGraw Hill Company, Ine. 1958, 509 pp.

FOREIGN COMMERCE AND ANTITRUST
LAWS
By Wilbur Lindsay Fugate
Little, Brown and Company, 1958. 384 pp.

by
SIGMUND TIMBERG

These two volumes, one by a Harvard law
professor and one by an Antitrust Division
attorney, are valuable and needed contribu-
tions to a field of the law — the application of
the antitrust laws to the foreign trade and
investments of the United States — that has
been characterized by pockets of swirling
controversy and large unresolved areas of
doubt and uncertainty.

Professor Brewster's book is an analytical
survey of the field, in all of its legal, economic
and political ramifications. Mr. Fugate's vol-
ume fTollows the more normal format of a
legal treatise, but the unconventional nature
of the subject produces some unconventional
features in the text.

Thus, a quarter of the Fugate volume and
a goodly portion of the Brewster one is de-
voted, not to problems of substantive anti-
trust law, but to the jurisdictional limitations
of United States courts in antitrust cases.
This has been an area of hard-hitting (and at
times emotionally-charged) controversy, as
is well illustrated by the pending antlltrust
proceeding against the international oil ear-
tel, the row of several years ago when the
Department of Justice went after the records
of the United States-Canadian pulp and
paper producers and the recently settled
I'nited Fruit case. The controversy itself is
inevitable, considering the importance of
some of the commodities involved to the eco-
nomic development and political and military
gsecurity of both producing and consuming
countries, the inextricably interlinked nature
of the domestic and foreign activities of the
enterprises involved, and the relative indiffer-
ence, support, and antagonism of th4_31 differ-
ent governments to the business practices en-
gaged in by their respective nationals.

Case Framework

The emotionalism surrounding the contro-
versy is, however, largely the product of lack
of perspective, Here both volumes make a
notable contribution. Both volumes eschew
the angry slogans of “judicial aggression” by
American courts and the tired cliches of “ex-
traterritorial application” of the law that
have befogwed the real issues, and instead set
forth the jurisdictional and international
law issues in the concrete framework of the
cases (including some in the trademark and
deceptive practice field) that have success-
ively eroded the unrealistic logic of the
American Banana case of 1909, Fugate and
Brewster both end up by endorsing the so-
ealled “objective territorial” principle of
jurisdiction, the idea that our courts may
validly exercise jurisdiction over business
eonduct initiated abroad that has a substan-
tial impact on United States trade and com-
menrce. :

Once the problem of jurisdiction over in-
ternational business restrietions is resolved,
there arises a somewhat less discussed but
even more difficult battleground of contro-
versy: — In what circumstances should tI'EE
federal courts feel impelled to exercise this
jurizdiction? What are the norms of busi-
ness behavior and the measures of judicial
relief that should be preseribed by the courts,
after they have taken jurisdiction over an in-
ternational cartel situation? The only clear
guidanee to be gleaned from the current
cases is that they still support the rule of
the American Banana case that no antitrust
defendant can be held liable for acts he was
required to do by a foreign government,
assuming that he has not been in collusion
with that government. They also support
the rule of international comity (respected by
both the United States and the British courts
in the widely mooted and generally misunder-
stood Nylon Spinners gsituation) that no court
will order a defendant to do something for-
bidden by a foreign sovereign. Beyond this
common ground, however, a continuing de-
bate has ragred.

“Conflict of Laws”™ Approach

Brewster, after a careful analysis, recom-
mends what may be described as a “conflict
of laws" approach — that both zovernment
prosecutors and the courts should temper the
uncompromising demands of the Sherman
Act by taking into acecount (1) the relative
significance of the domestic and foreign con-
tnets to the antitrust violation in question,
(2) the relative seriousness of effects within
the United States as compared with those
abroad, (3) the specific purpose to harm or
affect American consumers or business oppor-
tunities for Americans, (4) the nationality
or allegiance of the parties involved and the
fairness of applying our law to them, (5) the
degree of conflict with foreign laws and poli-
cies, and (6) the extent to which such con-
flict can be avoided without cerious impair-
ment of American or foreign national inter-
ests, The case for this recommendation 1s

ook Rebietw
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Sigmund Timberg
Member of the District of Columbia and New
York bars. specializing in antitrust and inter-
national law problems.

buttressed by a thoughtful chapter by Pro-
fezsor Trautman analvzing the precedents
concerning the coverage of other federal reg-
ulatory statutes. Nevertheless, this reviewer
doubts the feasibility of such an approach,
both because of the assumption (well express-
ed by Judge Rifkind in the National Lead
case) that it would be tantamount to admin-
istrative or judicial revision of the Sherman
Act and of the judicial and administrative in-
capacity for such an exhaustive exercise in
comparative law and comparative economics.
However, in the one area where an American
judee has discretion, that of decreeing the
remedies consequent upon an antitrust viola-
tion, these factors, particularly the last three,
have had some play.

Fugate, although his book is primarily
limited to the delineation of existing case law,
has some thoughtful pages analvzing the re-
cent proposal of a United Nations committee
for an international convention in this field,
pointing out what he considers its inadequa-
cies, and making five tentative suggestions
for international co-operation as a prelude to
a broader (and, to the reviewer, ultimately
necessary) program of international agree-
ment.

The treatment of the substantive antitrust
law in both books constitutes another depart-
ure from legal treatise norms. Almost all of
the litigated cases in this fizld have involved
business arrangements that were caught up
in the over-all complex of agreements among
competitors to divide world markets, the il-
legality of which is not disputed. Conse-
quently, there are no clear-cut judicial an-
swers as to the circumstances nnder which
such necessary adjuncts of foreign trade as
distributorships, joint sales agencies not
operating within the Webb-Pomerene excep-
tion, patent and know-how licensing arrange-
ments and joint business ventures with com-
petitors, become legally wvulnerable. This
judicial vacuum both authors attempt to fill
bv discussing the classic antitrust cases (e.g.,
thedddyston Steel case of 1898 and the
Trenton Potteries case of 1926) which form-
ulate the basic antitrust approach to similar
situations in domestic commerce, and the
sanctions and remedies applied both in the
litigated cases and in the caszes terminated
by consent decrees. Also brought into play is
the Justice Department’s thinking about sub-
stantive antitrust violation as reflected in its
conzent judgments.

Useful Tool

In this last connection, it has becoivie quite
usual for antitrust counselors to box their
legal compass by Antitrust Division beacon
lizhts, as contrasted with recourse to the
much more infrequent (and sometimes dim-
mer) pronouncements of the courts. While
Mr. Fugate does not purport to reflect the
official policy of the Justice Department, this
consideration makes his volume a useful tool
for the practitioner who has io reckon with
a law the practical coercive effect of which is
g0 largelv a matter of administrative inter-
pretation.

Professor Brewster has well merited the
confidence of the Merrill Foundation for the
Advancement of Financial Knowledge in
financing, and the Association of the Bar of
the City of New York in sponsoring and aid-
ing his exhaustive project. His volume is far
more than the counselor's guide it sets itself
as its primary goal, and a fair and meticulous
dissection of the ramifications of the relevant
legal precedents. It will be useful to the
formulators and administrators of foreign
economie poliey and to the reflective busi-
neseman, because it gives full length treat-
ment not only to the United States policies of
military security, foreign aid and free trade
to which federal antitrust policy should be
accommodated, but also to the economic and
political problems of international invest-
ment, the industrial development of under-
developed areas and raw materials exploita-
tion upon which world prosperity and peace
depend.

The Brewster study is also to be cornmend-
ed for the attention it devotes to the adminis-
tration of the antitrust laws, Superficially it
may be a bit boring to embark on a detailed

aigal of the many different federal agen-
gili.:?irthat promote (or have reservatlons -;.'.ﬂél—
cerning) antitrust en forcement, as a prelude
to determining where the responsibility fn.r
deciding and administering antitrust waivers
and exemptions should lie. However, it 1s a
necessary exercise, for most eritics of our
antitrust laws are prone to forget that ours
is a government of men as well as of laws.

Provocative Suggestion

The upshot of this exercise is Brewster's
recommendation that Congress pass legisla-
tion authorizing the President, after consid-
eration by the National Security Council and
report to the appropriate Senate Committee
or Committees in executive session, to grant
waivers or exemptions from the antitrust
laws in the interests of national gsecurity.
This is a provoecative suggestion for several
reasons. First, limiting the substantive scope
of this exemption to national security carries
with it the implicit judgment that foreign aid
or investment considerations do not warrant
any Congressional superseding of our anti-
trust policy, even if they suggest tempering
the rigors of its judicial and administrative
application. In the overall view, free trade
and the contribution to free trade made by
antitrust remains the paramount foreign eco-
nomic policy of the United States.

Second, the administrative virtue of the
proposal is that it associates in the respon-
sibility for making national security decisions
the two federal organs most directly concern-
ed, dissociates the Attorney General from the
disagreeable function of relaxing the anti-
tyust laws that he is sworn to enforce, and yet
insures some antitrust review on thy part of
people with a responsibility in the field. The
corresponding difficulty with this all too logi-
cal procedure is its complexity and that, with
the elimination of the Attorney General and
the substitution of other high level mechan-
isms, there is also eliminated the agency best
suited for grappling with the immediate cir-
cumstances of the individual antitrust case.
Perhaps this is why the Attorney General's
Committee to Studv the Antitrust Laws
decided on the Attorney General as the ap-
propriate instrument for relaxing the anti-
trust laws in critical national security situa-
tions, trusting him to continue the informal
procedures for consultation with the Nation-
al Security Couneil that have prevailed in the
past,

Webhh-Pomerene Act

Brewster's innate restraint and capacity
for suspended judgment is illustrated by the
fact that he makes only one other suggestion
for change in the law, the repeal of the Webb-
Pomerene antitrust exemption for export as-
gsociations. In common with others, this re-
viewer also considers the Webb-Pomerene
Act an obsolete device that does not meet the
acute problems currently confronting United
States exporters or the basic realities of anti-
trust enforecement.

Another contribution of the Brewster vol-
ume is his chapter on the effect of the anti-
trust laws on United States foreign invest-

i

Kingman Brewster, Jr.

ment, in which he reaches the general conclu-
sion that antitrust prohibitions have not been
a conclusive deterrent to speecific foreign
deals, but that the uncertainty of the law has
had a dampening effect on the initiative of
Up:ted States foreign traders, particularly
with respect to proposed acquisitions, joint
ventures and technological licensing ar-
rangements, Yet, paradoxically, in this area
where greater certainty is presumably desir-
able, Brewster's restatement of the applica-
ble law eonfirms the existing uncertainty, He
recommends that restraints attached to
licenses, acquisitions, or joint ventures with
competitors not be considered per se illegal,
but that their legality depend on the serious-
ness of their probable economic effects and
their apparent purpose. The reviewer aAgrees
with Brewster that this is the existing law:
uncertainty seems to be part of the price we
must continue to pay for the sort of free eco-
nomic system most of us desire,

Book Has Depth

It implies no eriticism of a book which
blazes paths in so many different and difficult
directions, and of an author who tries to write
elegantly and vividly while cramming his
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Man's right of privacy has been once again | 5”*

E s 3 &n
affirmed! And nudism has scored another ek
smashing victory ! ko
Photographic evidence ol L!Hl:,:cent eXpO- this
sure obtained by crafty Michigan State J
Police at a nudist camp was cIJIlL]t!!InEd as Cer]
the product of illegal search by the buprnmn.-,l the
oW1

Court of Michigan in a decision handed down
on September g. In People v. Hildabridled
(reported in 27 Law Week 2131) the Courts
reversed convictions based upon such evie
dence.

The case involved a Michigan State detecs
tive who accompanied a city policeman o
what he termed a "business” trip to a nearhy
nudist camp, where he discovered three
dists. |

The detective later returned accompanied
by several other police ofhcers, a photogrss
pln:r_. and warrants for the arrest of the I+
dists he had encountered on his first visitd
More sunshine enthusiasts were discovered
and mass arrests were made.

Several nudists were convicted of indecents
exposure on the basis of the evidence, photes
grﬂ!}hic and otherwise, obtained on the second
VISIL, :
But the Supreme Court of Michigan, in an
indignant opinion by Justice Voelker, r&
versed the decision. The Court arched ity
judicial brows in doubt when informed that
the policeman whom the state detective ac
companied on his hirst visit was there on “busk
ness,” but said it didn’t make any difference

anvhow., .

The evidence garnered on the first visits

was the product of illegal search, and the¥}

warrants for arrest based on this evidence®
were invalid. The search and arrests and’

photography on the second visit were not onlg } -

illegal, the Court declared, but were “indesd’
the one big indecency we find in the whole®
case.” |

The officers apparently overdid it a little®
too, when they swore out warrants that ones
of their own number was the aggrieved vi:um_'i
of an indecent exposure. The Court, aftees
reviewing the facts and hearing his stﬂl"_hi
proved singularly unsympathetic, g

The opinion suggested that the three nie
dists could have been arrested on the first
trip by the State detective for a misdemeanor:
committed in his presence, if one was Cl}m"i
mitted. There was no call to return for fé
nforcements and warrants for arrest.
ol warrants, did not deter the police ont
second visit, the opinion added. _

Chief Justice Dethmers and Justices Caif
and Hr“}' dissented. J"

—— ol [

subject as full of imaginative insight as posse |
ble, that the Brewster volume is likely 8

times to be heavy slogging for the uninitiatela§ |

For those readers who have to learn to walk:
on the strictly legal surface of this area b&
fore they can fly in its turbulent econom
political and administrative outer space 2Bt
prefer to get a clear picture of the historieal
linear continuity of the relevant legal decis
sions, the Fugate volume will therefore prove
a useful adjunet.

In short, while the price tas on these t#
volumes is a heavy one, they both belong I
the library of those who have to deal Wil
antitrust problems in the export and impefe
trade of the United States and in overseas =
vestment and distribution. This judgment A
based not only on the intrinsic analytic meEs
of the books, but on the very practical coi=
sideration that this is a field for whitt
nmtlger the law library nor conventional et
::‘J._HITIIE periodicals furnish adequate prepas

oM. '
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criminal trials on any other basis?
Yet this decision was attacked on the
ground that it opened “the F.B.L. files
to the communists, to say nothing of
assorted crooks, grafters, narcotics
peddlers, ete.” Nine Men against
America (1957) 18, Actually, it did
not do that at all, as can be seen by
anvone who will take the trouble to
read it. There was an extravagant
dissenting opinion in the case, which
gave rise to some misunderstanding.
And the then Attornev General went
before both Houses of Congress and
said that the government was con-
fronted with a “grave emergency,”
and sought a statute which Congress
passed. Whether there was such an
emergency in fact seems rather doubt-
ful, even though some lower courts
may have misapplied the decision. The
witness in the Jencks case was
Harvey Matusow. Suppose your cli-
ent was being convicted on Harvey
Matusow's testimony, and you knew
that he had made a previous state-
ment to the F.B.I. Wouldn't you want
to see that statement? Wouldn't you
regard it as highly unfair and im-
proper if you were not allowed to see
the statement? Is there any lawyer
who can seriously say that the Su-
preme Court did anything in the
Jencks case except its plain duty?
Lawyvers, especially trial lawyers,
should be commending the Court for
this decision.

Another case which has caused con-
cern, especially here in California, is
the Konigsberg case, in which your
own Supreme Court was reversed on

Earl Warren
Chief Justice
U. S. Supreme Court

a matter of admissgion to the bar, That
decision troubles me, too, Neverthe-
less, as my colleague Professor Archi-
bald Cox pointed out in a speech he
gave in Los Angeles at the time of the
American Bar Association Conven-
tion there last August, this decision
ghould not be read too broadly. One
of the first things that a law student
learns in Law Sehool iz that an opin-
ion must be taken in the light of the
facts before the Court, and that its
significance depends on the actual de-
cision on those facts, and on nothing
more, As Professor Cox observed in
his speech, the Konigsberg case shows
that the Supreme Court “is concerned
that a man should not be denied ad-
mission to the bar because of radical
political or economic views,” and that
he should not be put to a special bur-
den of proof because of such views,
There is a clear distinction, which 1
am sure the Court would recogmize,
between radical political and economie
views, on the one hand, and true sub-
version, on the other. The ranks of
honored lawvers, thronghout the cen-
turies, in this country and elsewhere,
have included people who challenged
the status quo, as a matter of princi-
ple or on behalf of a client. Moreover,
as Professor Cox likewise pointed out,
the Court is concerned here, as In
other fields of the law, “lest what ap-
pear to be findings of faet should mask
the application of a rule of law" which
is inconsistent with proper freedom
in seeking admission to the bar.

As 1 have indicated, 1 do not think
that the Konigsherg oninions are very

satisfactory. Yet 1 have considerable
confidence that experience will show
that the conclusion reached is not only
one that we ecan live with but is one
that we will come to accept. The sub-
sequent action of the Court in a case
from Oregon — In re Patterson, 356
U. S. 947 (1958) — seems to confirm
this view.
Nelson Case

Finally, I would like to make refer-
ence to another decision as to which
it seems to me that there has been
great misunderstanding, based very
largely on purely emotional grounds.
This iz the decigion in Pennsylvania
p. Nelsom, 350 U. 8. 497 (1956),
where the Court held that the adop-
tion by Congress of the Smith Act had
superseded state statutes in the field
of subversion. Actually, there is real-
lv nothing novel or startling in this
decizsion, The same general econclu-
zion has been reached before in liter-
ally hundreds of cases. Reference is
rarely made to the point actually de-
cided in the Nelson case, which was
that the Commonwealth of Pennsyl-
vania could not maintain a prosecu-
tion for subverson against the Federal
government, after Congress had pro-
vided for such prosecutions in the
Smith Act. Why should a State prose-
cute for a conspiracy against the
United States, especially when Con-
gress has made provision for prose-

cution in such cases by Federal
authorities and in the Federal

Courts? Such conspiracies have in-
terstate ramifications, and are almost
surely in more experienced and better
informed hands when they are han-
dled by Federal authorities. More-
over, in the Nelson case, the Supreme
Court affirmed a decision of the Penn-
sylvania Supreme Court. This was no
novel doetrine.

There have been moves in Congress
to abolish the whole doctrine that
state laws are superseded when Con-
gress has passed a valid statute in
the area. This is really throwing out
the baby with the bath. The passage
of such a statute would upset the
federal-state balance In many areas,
and would go far to Balkanize the
United States. More than two years
have passed since the Nelson case was
decided, and there is no evidence that
I know of that it has done any harm
of any sort. If State officers have in-
formation of subversion against the
United States, there is no reason to
think that it will not get full attention
from the F.B.1. and other agencies of
the Federal Government. Why should
it he the responsibility of the States
to prosecute for offences against the
United States anvway?

Literate Critics

However, it should surely be recog-
nized that not all criticisms of the
Supreme Court in recent years can
b= dismissed on the ground that they
are based primarily on emotional
grounds or on misunderstanding.
There are a number of persons of
eminence and understanding who may
be ealled, in the words of Professor
Philip B. Kurland of the University
of Chicago Law School, the “Literate
Crities” of the Supreme Court.

First and foremost among these, of
course, 18 Judge Learned Hand, . . .
[Judge Learned Hands says] that the
Supreme Court should not undertake
to act as a third house of the legisla-
ture, and there can be no disagree-
ment with that. And insofar as he
savs that our legislative bodies them-
selves have a great responsibility in
the field of eivil liberties which they
should exercise more regularly and
carefully, one may likewise agree. But
a legislative body is not a good place
for the protection of individual rights
— strange as that observation may
seem. There is ordinarily no concrete
specific case before the legislative
body. It legizlates in general terms,
on a broad issue, and rightly enough,
with the general public interest pri-
marily in view. However, in the
courts, there is an individual claim-
ing protection, and presenting the
conerete facts of an actual case. More-
over, the action against which the in-
dividual is seeking protection may be
that of an executive or administrative
officer who is seeking to apply the
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law in a way that the legislature
conld hardly have foreseen. Even
with the greatest of responsibility on
the part of the legislature, there is
ample scope for the proper function-
ing of the courts in this field. But the
courts should here, as evervwhere
else, be restrained and careful. For|
his emphasis on this important point,
we can be grateful to Judge Hand.

[A] document to which careful and
respectful attention must be given is
the Declaration signed by the Chief
Justices of the Supreme Courts of
thirty-six of the States at their annu-
al Conference held in Los Angeles
last August. . . . My best judgment
is that this statement will live in his-
tory as a symptom of the times and
not because of its own power as a
persuasive discussion of constitution-
al law,

Caution Abandoned

Having paid my respects to a num-
ber of those who have recently en-
gaged in eriticisms of the Supreme
Court, it is only appropriate that I, |
too, should now throw caution to the |
winds, and join their ranks.

The Supreme Court in our system
has unique responsibilities, Its duties
are truly awesome. . . . The Court,
and each of its members, have far too
much to do, and have to work far too
hard and too fast, especially in view
of the great complexity and impor-
tanee of the issues that come before
it. . . . To an extent to which I think
the bar is largely unaware, the Su-|
preme Court is now oppressed by |
mere volume and complexity of its|
business.

So 1 would first propose that the
organized bar establish committees to
review the wvolume of the Court’s
work, and, in eooperation with the
Court, to devise ways and means to
reduce this, so that the Court may
have ample time to consider and
weigh the tremendous questions
which eome before it.

One area where something could
be done, for example, is with respect
to ordinary tax cases, It is now some
twenty vears ago since . . . Roger|
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Law School Pr;f)fessars

Sojurn on Continent

Congressmen aren't the only people who take official junkets to

Europe duri_ng their vacation time, A number of Harvard Law School
professors visited the Continent on various types of official business last
summer. A non-comprehensive and incomplete survey shows that:

Professors Louis Loss and Arthur T. von Mehren attended the 5th

luterr}ﬂtiﬂ-nal Congreszz, sponsored by
parative Law at Brussels during the
week of August 4. A Congress is held

Traynor proposed that there should |approximately every 4 years. About

be a special court of appeal in tax
cases. And 1 eame along with a simi-
lar proposal a few years later. These
suggestions were strongly disap-

40 countries were represented.
Professors Loss and von Mehren

later attended the “International

Lawyers Convention” in Israel, ac-

proved l}}'_practicing lawyers. Yet the companied by Associate Dean David

fact remains that the Supreme Court
in a federal nation of 185,000,000 per-
sons ought not to have to spend its
time deciding ordinary tax cases. In-|
deed, T will even go so far as to say
that the Supreme Court, hard pressed
for time as it is, does not do a very
good job in the intricate and special- |
ized field of federal taxation. For in-|
stance, | may mention one of its most |
recent decisions in the field — Flora
v. United States, 357 1. 8. 63 (1958)
__ where the Court held that a taxpay-
er who had paid only part of a tax
claimed to be due from him could not
maintain a suit to get it back. This!
leads to the bizarre result that a
taxpayver who pays evervthing he has
is wholly without remedy if he cannot
pay the whole tax assessed. This re-|
suit was reached in the teeth of the|
language of the statute, and on the|

basis of a statement of practice which | B8

is demonstrably wrong. I venture the
thought that this was a result which

would not have been reached if the |

ecourt had had more time for the con-
gideration of the case. But, as things |
are, tax cases inevitably have a low |
priority among all the cases the Su-|
nreme Court has to decide, It would |
be in the interest of all concerned to
find a way to relieve the Court from
having to decide these cases, and
manv other — non-constitutional —
caszes in the general area of adminis-
trative law.
Too Broad Grounds

As 1 have reviewed the decisions
of the Court in recent vears, there are
not many of the results reached, it
seems to me, which are really objec-
tionable on what might be called
sonnd professional grounds. But in
an unfortunate number of the cases, |
in my view, the opinions proceed on
too broad grounds, and it is these
grounds, rather than the actual points
decided, which have caused zome of
the trouble. This is 2an area where
perhaps the Chief Justice can have
an esnecial influeneea.

Take, for example, the Watkins
case — Watkins v. United States, 354
U. S. 178 (1957) — where the Court

(See OVERWORK on page four)

Rackets Restrung
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F. Cavers, Professor David Herwitz,
Norman Abrams, Secretary of the
Harvard-Brandeis Project, and salo
Engel, Consultant on the Project.

At this Convention, Professor

Cavers delivered an address on “Legal
Education in the Atomic Age.” He
also spoke at a luncheon sponsored by
the Harvard Club of Israel.
Professors Loss and von Mehren
also lectured in Luxemburg at the

Louis Loss

first session of the International Fac-
ulty of Comparative Law at the new
International Centre of University
Studies. This is a new university, a
regular university in all respects, ex-
cept that it has no resident faculty.
Two sessions of the University are
to be scheduled each vear, one in the
summer. Lectures and discussions
are held in either English or French.

| Participants are expected to under-

stand both. The first session, at which
Professors Loss and von Mehren lec-
tured, emphasized Corporation Law.
It was held August 11 to Septem-
ber 24. Professor L. C. B. Gower,

MOBIL PRODUCTS
REPAIRING

Crimson Garage
COOP STATION

55 Boylston St.
El, 4-9180

the International Academy of Com-

former Visiting Professor at the Law
School and Professor of the London
School of Economies, also lectured.
Professor von Mehren and Visiting
Professor Ronald H. Graveson, Dean
of the Faculty of Law at King’s Col-
lege, University of London, are mem-
bers of the Faculty Board.

The premises of the International
Faculty of Comparative Law at Lux-
emburg were utilized September 1
and 3 when the Harvard-Brandeis
Cooperative Research for Israel’s
Legel Development, in cooperation
with the Israeli Ministry of Justice,
sponsored a round table discussion of
the problems arising under the Draft
Companies Bill for Israel. Three
sessions were held. Professor Loss
was chairman of sessions 1 and 3.
Professor Herwitz was chairman of
session 2. Professors Herwitz and
Gower and Israeli Deputy Attorney-
General Yadin served as Reporters
for the three sezsions.

Professor Loss, along with Profes-
sors Charles M. Haar and Samuel E.
Thorne, attended a meeting of the
Society of Public Teachers of Law at
Cambridge University in England,

! September 18-20. Professor Gower

was the Honorary Secretary at this
meeting.  Professors Haar and

" Thorne are on leaves of absence from

the Law School for the present aca-
demic vear.

Professors Clark Byse and Abram
Chayes participated in the Salzburg
Seminar in American Studies held in
Salzgburg, Austria, in June-July, 1958,

Professor Milton Katz, Director of
International Legal Studies, and Pro-
fessors Kingman Brewster, Jr.,, and
Arthur T. von Mehren were members
of & United States delegation to a
Conference on “Socialist Legality,”
during the week of September 10 in
Warsaw, Poland. The Conference
was sponsored by the International
Aszsociation of Legal Science. Profes-
sor Katz was chairman of the United
States delegation.

After the Conference on “Socialist
Legality,” Professor von Mehren re-
mained in Warsaw for the annual
meeting of the International Commit-
tee of Comparative Law, the direct-
ing organ of the International Asso-
ciation of Juridical Sciences.

Dean Erwin N. Griswold wisited
South Afriea during July and August

18 an observer of the celebrated
Treazon Trial held there,

— Binder
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reversed a conviction for contempt of
Congress and talked in rather broad
terms about the powers of Congress
in this field. Or the Sweezy case —
Sweezy v. New Hampshire, 354 U, 8.
234 (1957) — which was decided at
the same time. The latter case has
been the subject of an intemperate
attack by the Attorney General of
New Hampshire, though he was los-
ing counsel in the case and might
better have been more restrained. The
former case has occasioned a good
deal of complaint in Congress. Look-
ing as a lawver at the facts of these
cases, and what was decided, 1 cannot
believe that they are truly objection-
able, But both opinions contain broad
statements, which might better, 1
think., have been carefully guarded
and trimmed awayv. Most of the re-
action comes from the breadth of
some of the statements in the opin-
ions, which were not really necessary
to the decisions themselves.

Another case to which I would refer
is Hoag v. New Jersey, 356 U. 8.
464, decided last May. Here the ma-
jority of the Court held that a person

Second Hand Lawhbooks
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REVIEW

(Continued from page one)

the Supreme Court during Ill.sllﬂﬁ"i'
term is contained in the Review's an-|
nual note on the Supreme Court.

Professor Ernest J. Brown has|
written a forward to this note en-

Bull & Bear

Mr. A. M. Sonnabend, president
of Hotel Corporation of America
and a member of the hoard of di-
rectors of Studebaker-Packard Cor-
poration, will address the Bull and
Bear Club on “Reeapitalization and
Reorganization of Industry™ tomor-
row in the Harkness Commons

collld be tried and convicted in New

Meeting Room at 1:40 p.m.

cess of Federal law enforcement agen-
cies as proof
not essential. | .
manipulation of wiretap evidence,
of abuse of the right by unscrupulous |
law enforcement officers are, he con- | _
cluded, cogent arguments against the | LL. B, '29 had previously drawn up g
legalization of wiretapping and other
' electronic eavesdropping.

ETHICS

(Continued from page one)

WIRETAPPING

(Continued from page one )

lis admissible despite safeguards, the | handle all judicial duties, limiting the
most elaborate safeguards are mean-
| ingless.”

agencies to the role of prosecutor,
Serving on the cumm%‘tee with My,
: * the sue-| Peck are Clarence A. Davis, LL, B,

Mr. Fraenkel referred to 116, Hans Klagsbrunn, sp. '3243g

that such methods are| Ashley Sellers, Trowbridge

The opportunities of  Bauer, all of Washington, D. C,, ang

and | Harold L. Russell of Atlanta, Ga,

. An earlier committee under

chairmanship of Albert E. Stephan,

| draft code of ethics for administrative
agencies, which the present committes

Jersey of robbery after he had been
acquitted of robbing three other per-
sons on the same occasion. Note that
this was an appeal from a State court,
and that New Jersey had held that
such a second trial was consistent
with its law. The only question was
whether this violated the Fourteenth
Amendment's prohibition against an
action contrary to “due process of
law.” In this case, the Chief Justice
filed a dissenting opinion. He felt that
“the conviction of this petitioner has
been obtained by use of a procedure
inconzistent with the due process re-
quirements of the Fourteenth Amend-
ment."” But he never tells us why. To
me there is more of yearning than of

i law in this opinion. Perhaps it is his

long experience as Governor which
leads the Chief Justice to approach
problems in some cases in terms of
generalities and without sharp focus.

Interstate Commerce

Finally, there is one important area
| where I have long found myself in
lshnr]:b disagreement with a majority
of the Court. In the field of interstate
commerce, Congress has reflused to
pass a workmen's compensation act,
but has instead left in force the Em-
ployers' Liability Act, which bases
liability on negligence and fault. Yet,
over a series of years, the Court has,
hy one extreme decision after another,
largely transformed this statute into

2| a workmen's compensation act, with

| unlimited liability. Justices Black and
Douglas have been the leaders in this

3 | movement. Closely related to this has

been the substantial elimination of
any effective judicial restraint in civil
jury trials, so that state courts are
repeatedly required to allow juries
to find verdicts on an amount of evi-
dence which can hardly be called a
seintilla., 1 am sorry that the Chief
Justice has followed along in these
cases. Indeed, these cases ought not
to be before the Supreme Court at all.
That the Court has brought them

there through ecertiorari only en-
hances my criticism in this field.

Speaking in purely professional
| terms, without any refleetion on mo-
'tive, this iz one area where the Court
'has, to me, vielded unduly to its
“activists,” and thus caused itself un-
fortunate harm.

My hope would be, then, that the
' Court would endeavor, 25 a matter of
'its wisdom and judgment, to exercise
'great care to decide constitutional
questions only when absolutely neces-
|sary, and then only in ecarefully
| guarded and narrowly written opin-
| ions designed to decide only the pre-
| cise questions then before the Court,
land ineseapably required to be de-
cided. If it be said that this is the
Frankfurter line, I would say that it
'is none the worse for that. Moreover,
[ am sure that he would be the first to
agree that he did not originate this
approach, but that he got it from,
among others, James Bradley Thayer,
a rreat professor in the Harvard Law
School two generations ago,
should be remembered more widely
than he is.

who |

At the coneclusion of the program,
Mr. Dash played a re::cm'dmg which
illustrated the ease with which tape
recordings may be edited and the 1m-
possibility of detection, Additionally,
he emphasized areas of current agree-
ment, such as the support of most law
enforcement agencies for the outlaw- |
ing of private electronic Em'ﬁsdl'up—l

phasized concern about such methods |
when utilized as evidence, and at-
tempted to pin down specific instances
of abuse of wiretapping by law en-
forcement officers.

analysis of the recent Supreme Court
practice of disposing of cases per l
curiam without written opinions.

The first issue of the Review will be
published on November 10.

SEMINARS

(Continued from page one)

ilems of International Relations and |
| Non-Military  Defense, Professor |
| Charles Fairman, 9 students; and
Comparative Contracts, Professor
Arthur T. von Mehren, 8 students
{all graduates).

In addition to the twelve year-long
seminars, eleven seminars are given
complete in the fall semester. Of
these the most popular is Planning
and Counseling for the Clozsed Cor-
poration. It is given in two sections.
The section under Professor David
| Herwitz has 31 students and the see-
tion working with Professor Abram
Chaves has 30 students.

Other seminars listed are: Legal

FEducation, Visiting Professor Elliott
E. Cheatham, 21 students; Land Use|
Planning, Assistant Professor Wil-
| liam A. Doebele. Jr., 21 students;
Medico-Legal Prohilems, W. J. Curran,
Lecturer on Legal Medicine, 20 stu-
dents: Evidence Problems, Professor
John T. MeNaughton, 19 students;
Qecured Commercial Transactions,
| Peter F. Coogan, Lecturer on Law,
15 students; Public Utilities, PI‘UfﬂS—I
sor Donald T. Trautman, 12 students ;
Commercial Law Seminar, Professors
' Robert Braucher and Arthur E.|
Sutherland, 11 students ; Comparative
Legal Research, Professor von
Mehren, 8 students; Legal Problems
of International Administration, Pro-
feszor Louis B. Sohn, 8 students; In- ||
ternational Tax Reseairch, Professor
Surrey and Mr, Oldman, 3 students;
and United Nations Law, Professor
Sohn, one student.

Fall seminars on Administrative
Law and Family Law were originallv |
scheduled but have since been cancel- |
'led. But the yvear-long seminars in
| Income Tax Policy and Legislation
and Comparative Contracts have
been added since the original sched-
{uling.

The increased emphasis on the||
seminar as a device to enable students |!
to concentrate on a single narrow
topic and to develop their understand- |
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ing of it from a greater number of |
different approaches than might be
possible under the normal elassroom
conditions has been characterized by ]
Visiting Professor Elliott E. Cheat- |
l%am, director of L'im Lagral qucatimn Tailored &

eminar, as an element which adds|
“depth and richness” to the curricu- | exclusively by e
lum. “Seminars,” says Professor | MICHAELS-STERN “§
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Clip This Coupon!

HUDSON

Warth 15 cenis on regular 65 cenis
Wash, Dry and Fold Loundry Load

LAUNDERETTE

| NEW FALL OFFER

Ernest ]J. Brown — Silver i 5 Hudson St. (OH 1872 Mass. Ave.)
titled “Process of Law.” It is an - - - —
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